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Evidence: The Law Society and Richard Miller
Date of session: 19 January 2016

Richard Miller, the Law Society’s Head of Legal Aid gave evidence on 19th January 2016, and six weeks
later The Law Society approved a Written Submission based on his opening statement. The full submission
can be found on The Law Society’s website.
This paper contains a summary of parts of The Law Society’s submission, with some sections of it set out in
full. There follows a summary of the answers Richard Miller gave to questions from Commissioners.

Richard Miller qualified as a solicitor in 1992, and worked for 8 years in a small high street legal aid firm in
Kent. In 2000, he became the first full time director of the Legal Aid Practitioners Group, where he was
responsible for preparing the Group’s policy responses to a whole host of Government consultations on
changes to the legal aid system.
In August 2007, he became Head of Legal Aid at the Law Society, where he implemented the Society’s
Access to Justice Review and led the work preparing the organisation’s responses to the Government’s
cuts programme and the Society’s campaign against Part 1 of the Legal Aid, Sentencing and Punishment of
Offenders Bill.

Part i: Extracts from the Law Society’s response1 to the Bach Commission
Extracts from Section 1: Introduction
Now is an opportune time to consider wider questions about what legal aid could
and should be and who should be eligible. Technological developments hold out
prospects for new ways of delivering legal services to wider sections of the
population than those who have typically been able to afford to pay for them
privately. Whilst accepting that there will be clients who for various reasons will
always need face to face legal advice, a future legal aid system may be able to legally
enfranchise a larger section of the population without necessarily incurring greater
costs.
Extracts from Section 2: The Originating principles of legal aid
We re-affirm the philosophy behind the Legal Aid and Advice Act 1949 that nobody
should be unable to enforce or defend a right for want of the advice and
representation they need to do so effectively.
Section 3: Societal benefits of access to justice (full text)
It is important to emphasise the benefit to everyone of ensuring that ordinary
people can secure justice.

1

Accessed September 2017: http://www.lawsociety.org.uk/policy-campaigns/consultationresponses/submission-to-the-labour-party-review-of-legal-aid/
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The rule of law cannot be maintained if some people cannot enforce their rights; the
rich and powerful would have no reason to respect them, and the two-nation justice
system that the Lord Chancellor has committed to remove would become
irreversible.
If ordinary people feel they can obtain justice from our courts, there will be greater
public trust in the mechanisms of justice. This reduces the likelihood of people taking
the law into their own hands – this risk was recognised by the MoJ in their impact
assessments of the LASPO legal aid cuts. The Cumulative Impact Assessment
attached to the government’s Green Paper stated that the proposed cuts run the
risk of reduced social cohesion, increased criminality, reduced business and
economic efficiency, and increased resource costs and transfer payments for other
Government departments.
As well as maintaining the rule of law, protecting access to justice and supporting a
return to a one nation justice system, there is some evidence that just outcomes in
courts and tribunals lead to lower social provision costs for central and local
government. If someone gets redress for being unfairly dismissed, they will be less
reliant on state benefits. If they avoid being evicted, they won’t have to turn to local
authority homelessness services. Compensation for injuries caused by someone
else’s negligence can reduce the burden on the NHS. Ensuring that the wealthier
partner in a separating couple provides properly for the family can substantially
reduce that family’s reliance on the State. Analysis from Citizen’s Advice undertaken
in 2010 calculated that significant savings arose as a result of legal aid provision due
to the prevention of adverse consequences such as physical ill health, stress related
illness, relationship breakdown, moving costs and the effect of loss of employment
on GDP. For example, spending £24 million on welfare benefits advice generated net
savings to the state of £188m.
In addition, there is a growing body of evidence of a link between social welfare law
problems and health outcomes. We believe the case is developing that advice
services should be commissioned as part of the range of services health
commissioners procure in seeking to achieve their health targets. We also believe
there may be a case for seeking to align the delivery of health and social welfare
advice services, for example by GPs working with local solicitors to provide an advice
clinic in the surgery.
Extracts from Section 4: The value of lawyers
After setting out a number of reasons why the assistance of a lawyer is essential in
different situations, the submission continued:
For all of these reasons, we say that access to justice must entail access to a lawyer
– not necessarily in every case, but the option must be there if more informal means
of resolving disputes are to be taken seriously, and the formal means are to be
effective.
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It is a matter of concern to the Law Society that the proposal in the Briggs Review
for an Online Court2 is couched in terms of making lawyers unnecessary altogether,
as lawyers would not be required to draft pleadings or to perform
advocacy. Ordinary people will still need help in understanding whether they have
a valid claim, identifying and assembling the evidence they will need in order to
prove it, and how to go about resolving it. They will often need assistance in seeking
to negotiate a resolution without going to Court. And they will need advice on how
to access the Courts if that is the right solution for them.
We would prefer to see the debate conducted in terms of “what help do people
need?” rather than “Can we get rid of lawyers?”
Section 5: Technology (full text)
The Briggs review is an interesting example of how the answer to the question of
what people need in order to be able to get justice is being changed by technology.
The proposed Online Court will completely alter the way litigants in some civil cases
engage with the justice system, and what assistance they may need.
That assistance will include legal advice and assistance, but may well include other
forms of support. The Briggs Review quite properly places heavy emphasis on the
need to ensure that alongside the Online Court, there is an “Assisted Digital Service”
to provide comprehensive technical help to those who need it, and has laid down
the marker that it will need to be publicly funded. Any review of the legal aid system
will need to consider how to ensure that clients who are unable to afford to pay for
that support are nonetheless able to get it. It may prove that the most cost-effective
approach is for lawyers to provide the necessary combination of legal and technical
advice and assistance that clients need.
In the family sphere, work is underway on an English version of the Dutch
“Rechtwijzer”3 system, to help separating couples try to reach agreement, either
alone or with mediation, or to get an adjudication on areas of dispute they are
unable to resolve. This is likely to be a game-changer for family litigation. As with
the Online Court, it is likely that those using the service will need some legal
assistance at different stages. It will be important to work out what help is required
and when. Also as with the Online Court, it will be important both at the outset and
during the life of a case to have mechanisms to identify when a case is, or becomes,
unsuitable for that approach, and to direct parties to such legal services as they may
need.
Both of these developments are at too early a stage to answer in detail what kind of
support, and what kind of funding, might be needed to ensure they deliver justice
to their full potential.
One recent development in the delivery of legal services is semi-automated and
automated services. For example, clients can purchase kits that will assist them in
preparing a divorce petition, which they can use alone. Alternatively, for a higher
2

Accessed September 2017: https://www.judiciary.gov.uk/wp-content/uploads/2016/01/CCSR-interimreport-dec-15-final-31.pdf
3
Accessed September 2017: http://www.hiil.org/project/rechtwijzer
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fee, they can purchase the kit and receive a defined amount of support in
completing the forms. There is a whole spectrum from pure self-help to highly
tailored legal advice falling short of a full casework service.
Legal aid is still predicated on the model of the solicitor providing the full casework
service. If however a legal aid eligible client is willing and able to use a supported
self-help model, and their solicitor considers them to be capable of doing so, a
system that is flexible enough to fund this level of service could properly meet the
client’s needs at a potentially lower cost compared to traditional legal service
provision.
Another area where technology has a major role to play is in increasing the efficiency
with which lawyers deliver their services, and therefore reducing both their own
costs of delivery and the amount of time they have to spend with clients. For
example, the use of online forms can reduce the time spent in an initial
interview. Case progression systems which the client can access might reduce the
number of calls the client makes to the solicitor. Document drafting in a shared
space where both the solicitor and client can access the document may improve the
speed and efficiency of completing pleadings and statements.
Within the world of legal aid, there is a reasonable case to say that such
developments might well make the work more financially viable, but there is a
question mark over whether solicitors are able to afford the investment in
technology needed to achieve the longer term benefits. Moreover, it is quite likely,
in our view, that there is scope for innovation among our members to produce
bespoke technological solutions that reflect their businesses and meet the needs of
their clients.
The Society is therefore looking into whether there might be scope for an innovation
fund, whereby grant funders would make grants to firms that have ideas for ways of
using technology to improve access to justice. There is a precedent for this in the
form of the Partnership Initiative Budget which used to operate under the Legal
Services Commission. We are still in the early stages of considering this idea, but our
initial thinking is that such a fund might be generated from a combination of private,
third sector and public sector sources.
Section 6: The role of Government (full text)
The approach to health and the approach to justice have been interestingly different
since 1949. In health, the approach is that we all may need health services, we all
benefit from having a healthy population, and that it is in the national interest that
we have a health service that is free at the point of delivery. With minor exceptions
such as prescription charges and copayments in dentistry, there is no suggestion
that those who use the health service should be means tested, and either excluded
from getting help or required to pay substantial contributions.
With justice, the approach has been that the Government should be a funder of last
resort, once all other options have been found wanting. Unfortunately, since
LASPO, in many fields of law the Government has even abandoned its position as a
funder of last resort. One big mistake of LASPO was to assume that if legal aid
6
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funding was withdrawn, alternatives would somehow emerge. Generally speaking,
they have not. In particular, the ongoing belief that not for profit advice services
and pro bono can plug the gaps that have emerged is wholly misconceived. A recent
Ministry of Justice analysis of Not for Profit (NfP) provision4 demonstrates a
decrease in NfP advice providers from 3,226 centres in 2005 to 1,462 centres in
2014/15. The numbers have declined by over 50% in 10 years.
Examples of how this “funder of last resort” approach manifests itself include:


Ever tightening means tests;



Requirements within the system to explore private options for funding
before legal aid will be made available, even where the individual meets the
means test;



The removal of legal aid for personal injury and clinical negligence work in
favour of conditional fee agreements;



The high threshold in LASPO of threats to life, health, home or liberty, or
breaches of rights under the European Convention on Human Rights if
assistance is not provided, before funding will even be considered.

The decision to approach justice on the basis that the Government should be a
funder of last resort is a political choice. Other countries make different
choices. For example, the Dutch Legal Counters are set up so that everyone is
entitled to some help, across a wide range of legal areas, regardless of means.
We do not currently seek to argue against the proposition that funding from the
Government should be funding of last resort, but it must actually be available when
there is no other realistic option. We would argue that currently, in many cases
where that last resort has been reached, the Government has failed to fund services
that are needed.
Issues raised in section 7: Eligibility
Eligibility thresholds are no longer routinely updated each year in line with inflation.
The legal aid means test only excludes the first £100,000 of equity and only allows
£100,000 of mortgage debt. This policy creates unfairnesses (described).
The current means test sometimes treats people as having money they do not have.
The contributions which people are asked to pay are unaffordable in many cases.
It is feared that with the arrival of Universal Credit all passporting on means will
come to an end. This will significantly raise the level of bureaucracy in the system.
Issues raised in Section 8: Simplification

4

Accessed September 2017:
.https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/485636/not-for-profit-laproviders-survey.pdf
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The administration budget for the Legal Aid Agency remains at over £100 million per
year, despite the legal aid budget having dropped by almost one quarter.
The capital means test creates a major administrative burden for legal aid
practitioners. It should be abandoned, and we should revert to full passporting for
benefit claimants.
The rest of the means test including the income eligibility rules should also be
reviewed with a view to seeking to simplify them.
The ‘threshold’ levels for criminal means testing are the same in the Crown Court
and the magistrates’ court, although the mechanism is different. In the magistrates’
court full legal aid is either granted or refused. The means test in the crown court
assesses a client’s ‘disposable income’ and if they are not entitled to full legal aid a
monthly contribution is required. The Society is concerned that the minimum
income threshold levels in both courts are so low, that anyone who has monthly
repayments on debts or who has other expenses not taken into account in the
means test will be ineligible yet will not have the means to pay privately. In the
crown court the level of monthly contributions demanded sometimes exceeds the
cost of the case, and frequently exceeds the client’s ability to pay. In such cases
clients either represent themselves or come to an arrangement with their solicitor
to pay privately at a lower rate than normal.
The test for victims of domestic violence should be markedly improved.
Some of the demarcation lines in Schedule 1 Part 1 of LASPO are unclear, and the
bureaucracy involved in policing these lines is out of all proportion to the small
number of cases excluded by having the line at all.
A good example of this is housing law. Housing practitioners have repeatedly told us
that they do not understand the demarcation lines in LASPO. For example,
proceedings against landlords to remedy serious housing disrepair that has health
implications for the tenant are in scope but damages for disrepair are not. Invariably
a claim for specific performance will include a claim for damages but technically that
aspect of the claim is not in scope, and providers find it difficult to demarcate the
two. Unfortunately all requests for a clear statement from the LAA as to what does
or does not fall within the scheme have met with a refusal.
The result of this is that in some cases, solicitors are having to undertake work on
the basis that they will take a risk as to whether they will be paid, or whether the
LAA will say at the end of the case that it was out of scope, leaving them with the
choice of accepting the loss or pursuing an expensive appeal.
The LAA’s costs assessment and audit regimes often mean that solicitors find
payments for work genuinely done, in good faith for eligible clients, are disallowed
because of very minor and technical errors.
We have repeatedly argued that standard commercial contracts would not require
such strict compliance with such a vast array of very technical rules, or such
draconian penalties for minor breaches. It makes no sense either for the contracting
authority or the contractor. The contract – if contracts there will continue to be –
8

Appendix 1: Oral Evidence First Session

should be rewritten on sensible commercial terms, including provision for a “margin
of error” which will not lead to any financial penalties for minor breaches in good
faith.
The case for maintaining “matter starts” has been largely eliminated by the LASPO
scope cuts. Abandoning them would be sensible.
The lawfulness of the civil legal aid residence test is about to be reviewed by the
Supreme Court. One issue related to the residence test that we do not believe has
had sufficient attention is that every single applicant for legal aid where the
residence test applies, will have to produce documentary proof that they meet
it. This bureaucratic requirement will inevitably stop many more eligible people
(including eligible British nationals) from getting legal aid than it stops people who
are ineligible under this test.
We believe it is worth looking again at the fundamental point that legal aid currently
works on the basis of paying individually for each of millions of pieces of advice
provided. There is a precedent in the form of the old block contracting system for
the not for profit sector where the provider was remunerated on the basis of
caseworker hours rather than for each individual case. Moving to a different
approach would be a huge undertaking, and any alternative would no doubt have
its own pros and cons. We do not think it should be taken for granted that the
current approach of separate accounting for every single case must continue.
Section 9 is concerned with the framing of the political debate and myth-busting.
Section 10. LASPO lobbying priorities in the current Parliament
Whilst The Law Society has opposed all legal aid scope cuts which disproportionately
impact negatively on the most disadvantaged sectors of society, we recognise that
there is little possibility of all cuts being reversed in by the current government. We
have therefore focussed on some specific LASPO cuts and the Transforming Legal
Aid changes as lobbying priorities for the current Parliament.
[Reasons are given for each of these recommendations, some of which have already
been given above]


Restoration of welfare benefits advice funding, particularly for Housing
Benefit.



Restoring initial legal advice for family cases.



Relaxing the evidential burden on victims of domestic abuse seeking legal
aid for family cases.



Opposing introduction of the civil legal aid residence test.



Abolition of the capital means test for means tested benefits claimants.



Abolishing the ‘at risk’ funding provisions for judicial review applications.

Section 11: Criminal legal aid
9
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Criminal legal aid is a fast-changing area, and at the moment we do not think it
appropriate to recommend a specific area for the review to examine, however
please see the comments under the ‘means testing’ heading.
The Law Society’s submission was followed by three Appendices:
Appendix 1 – International comparisons of legal aid expenditure
Appendix 2 – Costs of restoring housing benefit advice
Appendix 3 – Compendium of Law Society policy on family legal aid
All of these can be found in the full submission of the Law Society, available here:
http://www.lawsociety.org.uk/policy-campaigns/consultation-responses/submission-to-the-labourparty-review-of-legal-aid/

Part II: Evidence of Richard Miller
(1) The Legal Aid Agency’s freedom to run its business in an economically sensible manner
The Legal Aid Agency’s insistence that they are the keepers of the public purse is
one of the things that has always annoyed me. The National Audit Office is the
keeper of the public purse. The NAO has vetted how the LAA and its forerunners
has gone about their business, but they have also been very clear indeed that what
they are auditing is how the LAA has chosen to set its rules. They say that if you
have got a 300-page rule book we will judge you against the 300-page rule book. If
you have got a rule book that says actually we have a tolerance here because
realistically that is how businesses have to operate, then the LAA will be audited by
the NAO on the question whether they have judged everything within that 10% – or
whatever it might be – tolerance, yes or no. So the LAA has far more freedom from
the NAO than they have ever imagined, and in fact would be far less likely to have
their accounts audited if they had simpler systems. So that’s what it comes back to,
that actually there needs to be a much broader brush approach to this.
(2) Financial Eligibility for Legal Aid in criminal cases
In terms of eligibility for example, when criminal eligibility was being considered a
few years back, the stance that we took was that you have a perfectly good
threshold already assessed, which is higher rate tax. If someone is not a higher rate
tax payer, they get legal aid. If they’re a higher tax payer, they don’t get legal aid –
subject perhaps to a hardship test. Simple, already audited, objectively verifiable:
where’s the problem? Why bring in a whole new bureaucracy and a whole new test
just to put people who can’t actually afford legal costs into the system? It doesn’t
make sense when you’ve got that perfectly clear cut-off already established in
law. So we think there are much simpler ways of going about it – potentially that
might be a valid way of approaching civil aid eligibility as well, it’s certainly
something that could be looked at I would have thought. But having that separate,
simpler approach to it is going to help with so many of the issues. It’s going to help
with the bureaucracy, it’s going to help with the auditing by the NAO, it’s going to
help with actual genuine levels of eligibility to ensure that those who can’t afford
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the costs actually have their costs met. So we think that there’s a lot there that
could be done by one fairly simple measure.
(3) A national legal service?
Coming back to the issue of the national legal service, this isn’t something that the
Law Society has analysed in detail. I think the first thing that we would look at is
the experience of the Public Defender Service and for various reasons that proved
to be significantly more expensive than private practice, and that was before all the
recent fee cuts as well, so I don’t know what a comparison there would look like but
I don’t imagine it would be any more favourable to the employed service.
One of the things I’ve always been interested in is the fact that in some states in
Australia they do have a public defender service there, but it’s the advocates rather
than the litigators who are the public defenders, and that’s something that I’ve
always thought was worth at least exploring. Julie Bishop5 may have some
knowledge on that which she’d be able to share and identify whether that was an
area that was ripe for looking at.
On the civil side, it does seem to me that the Dutch approach of the legal aid
counters6 does have a lot of merit to it, the idea of having this basic level of advice
and assistance that’s available free at the point of delivery to everyone, I think does
help to ensure public support for the system.
In answer to the question how much it costs, we would always feel that you need to
look at the balance overall in terms of if you are actually employing people is that
going to be more expensive than having the individual contracts to deal the services
through private businesses. I have no idea which way the balance would prove to
go in terms of civil and social welfare law, and if the balance shows that actually yes
it can be delivered more efficiently that way then – I can’t say the Law Society would
support it, but that’s something we would look at very carefully and would take a
policy position on. But it does seem to me that if you look back in time to the old
not-for-profit contracts, they were on the basis that the agencies were paid to have
a person in post – they had to report what cases they did on that, but that was a
very different model from this paying individually for each of a million pieces of
advice, and it seemed to work well for the not-for-profit agencies.

5

Julie Bishop has been Director of the Law Centres Network since 2007. She was previously the Director of
the National Association of Community Legal Centres in Australia for over five years. She is a member of the
Access to Justice Commission.
6
In the Netherlands a body called the Legal Aid Board (‘Raad voor Rechtsbijstand’) is entrusted with all matters
concerning administration, supervision and expenditure as well as with the actual implementation of the Legal
Aid System. The Legal Aid Board consists of five regional offices and one central office. Legal advice and, if
necessary, help by a professional Bar-registered lawyer are made available by two parties: the so-called Legal
Services Counters act as what is commonly known as the ‘front office’ (primary help), whereas private lawyers
and mediators provide legal aid in more complicated or time-consuming matters (secondary help). The legal aid
system, therefore, is a mixed model, consisting of public first-line and private second-line help. At present, the
Legal Services Counters annually provide easily accessible, free legal services to over half a million clients. The
Counters are meant as a first step to receive legal aid and, if necessary, referral to a lawyer or mediator. (This
information is set out in a brochure issued by the Dutch Legal Aid Board).

11

Appendix 1: Oral Evidence First Session

And so, I do think it is well worth exploring any other options to paying individually
for a million pieces of advice because it seems to me if you were starting from a
blank sheet of paper there is no way you’d invent that as the system. So if there is
a better alternative we’re very keen to explore that and consider the pros and cons.
(4) In answer to a question about problems over eligibility for legal aid and the need for a
principled stance
Moving on now to what would be a principled stance on eligibility. I think it comes
back to my very first point, which is that it is recognised that professional services
are expensive, they’re beyond the reach of the average family. The original principle
of legal aid is that nobody should be unable to enforce their rights just because they
haven’t got the money to get the representation and advice that they need, and
therefore you need to pitch eligibility based on how you ensure that principle is
achieved. Going back to the early 1980s, 80% of households qualified for at least
some support from legal aid because it was recognised that that was the sort of level
that you need to provide support if you’re going to meet that principled aim. So,
our view is that eligibility does need to be a lot higher than it is if legal aid is going
to deliver on the promise of what it’s supposed to achieve.
I think it’s interesting that in Scotland they have set a much higher eligibility limit,
and it hasn’t cost them significantly more. That’s partly because they do ask for
contributions in different circumstances, and for slightly higher contributions, but
it’s also for a very large extent because actually having higher levels of eligibility
doesn’t proportionately increase the demands on legal aid, because it is primarily
lower paid people who are likely to run into the sort of problems that result in them
having to get advice. And so there is not that proportionate relationship between
increase in eligibility and increase in the budget and Scotland’s been able to do it
without a significant impact, so it is worth looking at how Scotland have done it and
what the impact was, so we can see whether in fact the fears of what would happen
in you increase eligibility limits are in fact justified.
(5) In answer to a question whether it is worth the effort of trying to work out the knock-on costs
arising from the withdrawal of legal aid
The next question related to this issue of costing it out. So you talked about various
things we can and cannot work out, how much the overall cost of withdrawing legal
aid is with the knock-on expenses being taken into account. But after ten years of
having those discussions, and some very good research from the advisory service
about knock-on costs, it never really seems to make a difference, and I just
wondered whether it’s worth the effort of really doing that work because if it’s a
principled issue then it may be better to focus on principles.
(6) In answer to a question about the Government’s insistence that we had the most expensive
legal aid system in the world
On the question of the most expensive legal aid system in the world, I have recently
done a briefing paper that we’ve been using internally within the Law Society,
reviewing various reports, various pieces of evidence there are. So within Europe

12
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there is research by CEPEJ (The European Commission for the Efficiency of Justice) 7
– which is an organisation covering the Council of Europe countries, and that covers
all the other countries in Europe and gives some very good, clear figures that – taking
account of all the system costs we are absolutely average across Europe.
There’s also the starting point in this issue, which was research by Bowles and Perry,8
which I think was while Lord Bach was at the MoJ. It was about 2008/9, and that
looked at some common law countries as well as the European comparison. The
one figure from that which stood out for me is the comparison with France that
showed we spend about one and a half times as much as France overall, but we
prosecute two and a half times as many people, so on a per-case basis we are very
much more efficient.
And there is another organisation – and I can’t off-hand remember its name – but it
has done a worldwide review of justice systems and it looks separately at civil and
criminal, it looks at the levels of corruption, the levels of efficiency of systems;
there’s a whole range of aspects that they looked at. In fact, for pretty much every
single country in the world, and there was some very interesting data that we were
able to extract from that, and that did to a certain degree help with the other
common law countries, so I will make sure we dig out that document and flag it up
to you1, but that’s one they’ve done very recently, they try and update it every
couple of years so there’s some fairly up to date data there. They’ve published
toward the end of last year their most recent report which is based on data up to
2014 so there’s some very useful stuff there.
(7) The cost of restoring legal aid for welfare benefits law
On the issue of restoring welfare benefits, we’ve done our own internal paper
looking at what would be the costs to the LAA of restoring that advice.9 What we
don’t have is any evidence that shows what the increase is in cost of possession
proceedings or anything like that. The problem is there have been so many different
factors impacting, so for example we’ve looked at the number of cases going to
court that are possession proceedings, there are a substantial increase. But, we
couldn’t say how much of that is down to the bedroom tax as opposed to the
changes to legal aid and people not getting early advice – or to any other factors
that might be going on in the broader economy.
And if it was targeted on just the housing benefit side that would be an even smaller
amount – much as I would like to see it restored for everything else as well, given
the impact on ordinary people of the various benefits tests that are being conducted
at the moment.

7

CEPEJ. (2014) Report on European Judicial Systems 2014 (2012 data): efficiency and quality of justice.
Accessed September 2017: http://www.coe.int/t/dghl/cooperation/cepej/evaluation/2014/Rapport_2014_en.pdf
8
Roger Bowles and Amanda Perry. University of York. (2009) International comparisons of justice systems
and publicly funded legal services Accessed September 2017:
http://webarchive.nationalarchives.gov.uk/20100208125113/http://www.justice.gov.uk/publications/docs/compa
rison-public-fund-legal-services-justice-systems.pdf
9
Lord Bach: The Government’s claim was that the savings from these changes was pretty small. £20, £30
million. I mean it’s tiny anyway in the grand scheme of things. RM: Yes, there or thereabouts.
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So, yes, I think that’s one of those things where there are just so many moving parts
to this it would be really difficult to get robust evidence that showed precisely what
was caused by this particular issue, but it’s certainly worth at least reviewing the
evidence that’s available.
(8) In answer to a question as to where the Law Society thinks we should go on criminal legal aid
Okay, on the situation with crime we did put together proposals back in summer
2014 as to what an alternative approach might look like. The lesson we would like
the MoJ to learn – if in fact all the rumours are right and they are going to give up
on this current scheme – is that three times since 2005 they have tried to introduce
a competitive procurement process for criminal legal aid, and it looks like this
market just isn’t suited to that sort of treatment and that what you need is an
approach which ensures that firms that are of sufficient quality can deliver the
services. And if there is a feeling that there are too many firms in the market then
the way to deal with that is to ratchet up the quality standards, rather than to decide
arbitrarily who can and can’t operate in the market.
The area I think that is very ripe for further discussion and potential change is the
manner in which duty solicitor slots are allocated, because at the moment (with the
situation being that you get more slots if you have more duty solicitors there) it gives
an incentive in firms in more competitive markets to take on more duty solicitors
than they need, and that doesn’t seem to me to be in anybody’s interest. It’s
certainly not a rational commercial way of dealing with the situation. So I think
there are issues that need to be looked at there in terms of how the duty slots are
allocated.
And perhaps a revised approach to what procurement law does or does not allow,
because we’ve had a long running dispute with the legal aid agency on this, we’ve
proposed different ways of allocating duty solicitor slots, and the legal aid agency
has said that they believe that’s contrary to procurement law. We’ve had advice
from senior counsel saying that it’s not contrary to procurement law and the
matter’s just reached an impasse. So we think that if the Ministry took a rather
more enlightened view on what procurement law does or does not permit them to
do then we could get to an improved situation in terms of how duty solicitor work is
allocated.
(9) The cost created by the greater numbers of Litigants in Person
On the issue of litigants in person (LIPs) there is some data that’s produced by the
MoJ on the number of LIPs in court and the impact it has. One of the problems with
the data they produce is that they mix up a LIP who is active in proceedings and
trying to fight their way through it, and a LIP who is just a defendant who doesn’t
respond to anything, doesn’t participate in any hearings. And – surprise, surprise –
the defendant who doesn’t turn up doesn’t actually take the court any more
time. In fact, those cases go through very quickly, and so the result is the average
figures that the MOJ produces say everything’s hunky-dory. What we need is
evidence that focusses on the active LIP’s, to give us a truer picture of what’s going
on.
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There was I think some initial analysis by the National Audit Office (NAO) that was
published in about November 2014,10 but that was really a very early stages look,
and they identified about £3.4 million worth of costs to the court system of LIP. But
that was based on a) very early work, and b) only the absolute direct costs that they
were able to measure, so it is an area where I think there does need to be further
measurement and the current evidence base is not very good.
(10) Restoring legal aid for immigration and asylum cases?
We don’t have any specific policy on the restoration of legal aid for immigration and
asylum cases.
Overall our position is that the cuts in LASPO should be reversed wholesale, but we
have identified our priorities and immigration is not one of the priorities that we’d
identified.

10

Accessed September 2017: https://www.nao.org.uk/wp-content/uploads/2014/11/Implementing-reformsto-civil-legal-aid1.pdf
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Evidence: Lord Low and Steve Hynes
Date of session: 3 February 2016

Colin Low (Lord Low) is a crossbench peer with a background in law and disability theory. A former lecturer
in law at the University of Leeds, he is now Vice-President of the Royal National Institute for Blind People. His
legal experience led to his chairing of the Low Commission, which aims to develop a strategy for access to
justice and support on Social Welfare Law. Consequently, his experience is in Social Welfare Law.
Steve Hynes also serves on the Low Commission, in addition to being the Director of the Legal Action Group
(LAG). LAG was founded in 1972 and is an independent charity promoting equal access to justice for all
members of society who are disadvantaged socially, economically or otherwise. Steve is the author of books
including The Justice Gap and Austerity Justice. He is an expert on all things relating to legal aid.

Part I: Evidence of Lord Low
Lord Low began by outlining the history of the Low Commission and the key themes that emerged
from the Commission’s various reports. It was set up by the Legal Aid Action Group in autumn 2012,
with funding coming from a number of charities, and with further support from some solicitors’
firms. He continued:
The initial idea was for an inquiry with a relatively limited life of around a year which
would produce our thoughts on what might be a report with a strategy for social
welfare law in the light of the cuts to legal aid in the Legal Aid, Sentencing and
Punishment of Offenders Act 2012 (LASPO).11
The Commission’s first report was published in January 2014.12 It was quite
thorough and made 100 recommendations. People wanted us to continue, so the
Commission continued and a follow-up report was published in March 2015.13 We
have continued to publish since then, and are currently working on various projects
such as model strategies and tool-kits for local authorities and the development of
advice strategies. We will also be producing a manifesto for the Welsh elections
later this year, and expect to formally wind up around the end of March this year,
although our work is likely to carry on in one form or another.
As for our strategy, despite some pressure to recommend a complete reversal of the
cuts to legal aid, we didn’t see a recommendation of that sort as likely to gain much
11

Note: The Commission took social welfare law problems to include welfare benefits issues, community care,
debt, employment, housing, immigration and asylum, and education (such as special educational needs).
12
The Low Commission. (2014) Tackling the advice deficit: A strategy for access to advice and legal support on
social welfare law in England and Wales Accessed September 2017:
http://www.lowcommission.org.uk/dyn/1389221772932/Low-Commission-Report-FINAL-VERSION.pdf
13
The Low Commission. (2015) Getting it right in social welfare law: The Low Commission’s follow-up report
Accessed September 2017:
http://www.lowcommission.org.uk/dyn/1435772523695/Getting_it_Right_Report_web.pdf
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traction. Instead, we took the approach of asking what could be done instead if that
money for legal aid was to be permanently lost. We therefore went back to the
drawing board, and saw legal advice and support as being part of a continuum from
public legal education; informal and formal information; and general advice often
provided by local authorities; to specialist advice; and formal representation and
help. It seemed clear that the advice end of the spectrum would have to take more
of the strain.
This was one principal driver for the clear strategy that emerged: there should be
more focus on advice and on prevention. If steps could be taken to head off the
need for legal help and representation in the first place by ensuring that the advice
agencies and advice services that existed were supported, then this would have a
preventive value. It would not only help people in need – help to the individual –
but would also be beneficial in terms of the system as a whole by heading off the
need for more costly and harder to find legal resources. Using a graphic simile, if
there were strong fences constructed at the top of the cliff this would obviate the
need for expensive ambulances and expensive hospital services for people who fell
to the bottom of the cliff and injured themselves badly.
Lord Low then discussed the Commission’s recommendations:
Of the hundred recommendations, the first couple developed the theme of the
importance of preventive work. So, our first recommendation was that public legal
education should be given higher priority, at school and in education for life so that
people know their rights and know where to go for help. The second was that
although there are certainly factors within the welfare reforms and other austerity
measures that increase demand, we were convinced that there are also ways of
reducing the need for advice and legal support in the first place: for example, the
Department for Work and Pensions (DWP) could be incentivised to get decisions
right first time by being required to pay the costs of upheld appeals. We
emphasised support for the advice services and public legal education and the
preventive approach as two ways of achieving the mobilisation of services that
would prevent the need for more expensive services later on.
This is all about putting more weight on the advice services.
There were also ways in which courts and tribunals could work efficiently. We had
a raft of recommendations to that effect.
On the Commission’s central strategic recommendations, Lord Low said:
Back in the beginning of 2014 we advocated that the next English and Welsh
governments (preferably with all-party support) should devise national strategies
for advice and legal support, and that there should be a separate minister in the
Ministry of Justice (MoJ) for this purpose. This strategy for advice and legal support
should then be rolled out at local level, with groups of local authorities cocommissioning advice, and with commercial advice agencies and the not-for-profit
(NFP) sector taking part.
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We estimated that a further £100 million a year would be needed to provide a base
level of provision of sufficient advice and legal support on social welfare law. We
called on the government to raise half of this sum (£50 m per annum) as part of a
10-year national support fund spread across three departments – the MoJ, the
Cabinet Office and DWP – so that no one department had too great a burden to
bear. The other half should be drummed up locally by local authorities from housing
associations, clinical commissioning groups, money advice services, lawyer funded
generation schemes, trusts and foundations, etc.14
We recommended that this annual commitment should be renewed every 2-3 years
with a view to achieving 10 years’ worth of funding overall. When we got to the end
of the first ten years, we would probably be asking for another ten.
That was our initial suggestion. We worked it out fairly carefully. £50m is a tidy
sum, but it is not exactly mega if it is spread over three departments.
We also recommended a greater use of new technology for the section of the
population which is increasingly digitally literate. This would allow more intensive
targeted support for those most in need, backed by specialist helplines. There
should be a one-stop national helpline providing general services for the general
public. This would be a safety net for those with nowhere else to go. There should
be better use of new technology. This would not mean replacing everything with
technology – there are always going to be people who struggle with
technology. Instead we advocated a shift of legal advice to technology for those
who can use it in order to free up resources for those on the other side of the digital
divide. We also had ideas for the national helpline.
Although a wholesale reversal in LASPO cuts wasn’t seen as likely to gain traction,
there were some cuts which we thought should be reversed – for example in the
field of housing support to help people with their housing problems before they
faced imminent eviction. Likewise, the exceptional cases scheme wasn’t working at
all, with many fewer cases coming through than had been bargained for. It needed
to be scrapped and reconstituted.
In our first report, we said that social services were closing on a significant scale. The
income of Citizens Advice had decreased by 18.5% between 2010-11 and 201314. As a consequence of the loss of welfare benefits advice from the scope of legal
aid, most of the just under 300 NFP advice agencies (including 128 Citizens Advice
Bureaus (CABx)) left the legal aid scheme in April 2013, although the demand for
advice and legal support had never been greater – and would increase still further
as the government’s new welfare reforms rolled in.
We noticed just before Christmas 2015 that the MoJ published a report in which it
found that the number of NFP legal advice centres had dropped from over 3,000 in
14

Note: The Commission reported that there were now five different schemes at varying forms of
development: costs awarded for successful pro bono cases (now worth £100,000 p.a, paid to the Access to
Justice Foundation); dormant funds held for clients who cannot be traced; dormant funds held in relation to
companies that have been dissolved; unclaimed damages awarded as a result of collective actions in
competition law; and the Interest on Lawyer Trust Accounts scheme (which is now only operated on a
voluntary basis here, mainly by the larger law firms).
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2005 to under 1,500 in 2015.15 Moreover, of the 700 or so organisations that
responded to a survey, just over half reported that there were problem client groups
or problem types they had been unable to help with. Of these, 62% reported that
this was due to lack of resources; 49% that it fell outside their remit; and 47% that
they lacked the appropriate expertise to deal with the problem.
Lord Low then went on to discuss the Commission’s second report:
Our second report, on advice and social welfare law, was published in March
2015. It said that the advice deficit had widened significantly. In 2013-4, following
LASPO, nine law centres closed (including six within the Law Centres Network). This
was a terrible thing because the network of law centres that had developed since
the 1970s and 1980s was a welcome and beneficial development of legal services
that hadn’t existed before. They enabled access to justice for a section of population
for whom it had been much more difficult before. About one sixth had now been
stripped away – we lamented that very much. The report also estimated that the
Law Centres Network had lost almost a quarter of local government support since
2010-11. This is very important.
There has been a considerable reduction of central government funding, but
attention should also be focused on the impact of the cuts to local government
funding. From here on, I suggest, this is where most of the main damage is going
to come from. Local government funding from central government will have
declined between 2010 and 2020 by a massive 60%. This will transform the face of
local government beyond all recognition, and cannot but have a catastrophic impact
on legal services and advice services in particular. I don’t think we should minimise
the effect of this, or relax and say that the worst is over. The worst is not over with
LASPO. With the sweeping cuts to local government funding the worst may yet be
to come. Your Commission needs to grapple with this.
In our second report, we said that further and deeper cuts were on their way. The
Newcastle City Council has announced a 60% cut in advice services in 2016, and next
year 100% of what they give to Citizens Advice will be cut (i.e. 2017). This will lead
to the closure of Citizens Advice services and leave a gaping hole in one of Britain’s
key cities.
We also carried out and published a review of cost-benefit analysis of the provision
of social welfare advice.16 This survey concluded that there was a great deal of
evidence to suggest that early legal advice saves the state money so that pound for
pound there is a return on investment. Evidence on housing problems in Coventry
suggests that late intervention cost £8,837 social costs and £5,237 in greater legal
cots if a house is repossessed – a total of over £14,000. Early intervention cost
£1,516 in social costs and £200 in legal costs, a total of just over £1,700. In other
15

Ministry of Justice. (2015) Survey of not for profit legal advice providers in England & Wales Accessed
September 2017:
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/485636/not-for-profit-laproviders-survey.pdf
16
G Cookson and F Mold. Low Commission. (2014) Social Welfare Advice Services – A Review for the Low
Commission Accessed September 2017: http://www.lowcommission.org.uk/dyn/1405934416401/SocialWelfare-Advice-Services-Final-Report-20140603-Main-Text.pdf
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words, early intervention costs considerably less than late intervention. All of this
adds up to a substantial argument that it would be a good investment for
Government to find the money to invest in early on. This consideration underpins
our thinking on prevention and on strategy.17
Lord Low provided an account of the Commission’s other work:
Beyond publishing reports, we have undertaken a number of other projects. Since
the publication of the first report in January 2014 we have been lobbying and
working with political parties to try to influence the manifestos in run up to last
May’s election, with only moderate success. The enthusiasm from political parties
was in inverse relationship to their capacity to influence policy and implement our
ideas. Our ideas received considerable traction with the Lib Dems, and we had
productive discussions with Labour Party front bench spokespeople, but our
recommendation of a 50-word insert didn’t make the cut with Labour and certainly
didn’t with the Conservatives. The Lib Dems’ manifesto did include a paragraph
based on our recommendations, however.18
Just before the election we worked hard to save the advice services transition fund
which was due to close. We had a little win in that the government agreed the fund
would stay open and people could join.
Since the election, we have been doing a couple of things. We have been focussing
firstly on what needs to be done to strengthen local advice services, and secondly
on what needs to be done to develop a coherent strategy for advice services. We
have tried to promote this vision. The government has shown some appetite for
this vision as well as a recognition of the contribution that is made to society by the
advice sector. The climate seems to have thawed significantly within the MoJ. Lord
Faulks, Minister of State for Civil Justice and Legal Policy, for example, said in an
answer to a Lib Dem peer last June that there were some very good ideas in the Lib
Dem manifesto about what could be done.19 He referred, in a quite unbidden way,
to the 50 words in the manifesto which incorporated our comments about the need
for an overall strategy.20 We then asked Michael Gove for a meeting, and he went
out of his way to thank us for asking for it. Since then, we have had a number of
encouraging discussions with senior ministers about our proposals.
On the Commission’s third report, Lord Low said:

17

Note: Ibid, p 25. A Coventry Law Centre project has integrated a specialist advice worker within the Children
and Families First team, leading on Coventry City Council’s engagement in the government’s Troubled Families
initiative. This gives the law centre a new channel for undertaking outreach work, and facilitates much earlier
interventions and ongoing contact with vulnerable families, especially during pivotal events such as a family
member losing employment or entering hospital.
18
“We will develop a strategy that will deliver advice and legal support to help people with everyday problems
like personal debt and social welfare issues, working across government and involving not for profit agencies”.
19
See House of Lords Hansard, 10th June 2015.
20
Lord Faulks QC said: “The Liberal Democrat manifesto contains a number of wise things, including the
suggestion that we…” He then quoted the first 25 words of the extract in Note 6 above verbatim before
adding “I entirely agree with that.”
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Our third report was about the relationship between the availability of good advice
services and better health outcomes.21 A lot of the time when people have
problems and go to the doctor they may feel they have a physical illness but 15-20%
of the time they have a social problem – with debt, housing, unemployment and loss
of social benefits, or something similar. Again, good advice services would be
beneficial in reducing unnecessary costs to the health service. What is coming to
be known as social prescribing is freeing up 15-20% of doctors’ time for cases of
physical illness. This is another line of approach which we are adopting.22
Lord Low concluded by offering some guidance to the Bach Commission:
Finally, I offer some guidance as to the direction your Commission might take. I
suggest that you should take on board the importance of early advice for its
preventive value, and the need for a national strategic approach rolled out locally,
with national funds put together and strategically allocated, which are then matched
by funding from local groups.
Our view is that the advice end of the spectrum needs to take more of the
strain. This seems to us to represent a strategy and a way forward for repairing
access to justice.
Finally, I want to emphasise that funding streams do exist which could be redirected
to support the new access to justice strategy. You shouldn’t be frightened off by the
spectre that there is no money. There is money there.

21

Advice Services Alliance and the Low Commission. (2015) The Role of Advice Services in Health Outcomes:
Evidence Review and Mapping Study Accessed September 2017: http://asauk.org.uk/wpcontent/uploads/2015/06/ASA-report_Web.pdf
22
Note: In his Foreword to this report Sir Michael Marmot, the Director of the UCL Institute of Health Equity,
wrote: “It is encouraging to know that new Clinical Commissioning Groups, such as the Wirral and Liverpool,
are commissioning advice services and that local authorities such as Bradford are using a combination of Adult
Social Care and Public Health funding to commission advice services. What is disappointing is that even when
these services are commissioned it is still difficult to persuade those health professionals who do not “get it”
that it is worth thinking about how to provide this holistic health care – physical, mental and practical, and to
work in partnership with those who are expert in providing these services”.
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Part II: Evidence of Steve Hynes
Written evidence: About the Legal Action Group
LAG was formed in 1972 out of a desire to encourage a more active approach to the delivery of legal services and
the role of non-lawyers. A major concern was the inadequate access to advice for private inner city tenants. In
November 1971, four prominent solicitors called a meeting which was attended by about 80 advisers, lawyers
and academics. The aim was to raise money for an information service and to monitor the delivery of legal
services around the country. This led to the launch of the Legal Action Group.
The Legal Action Group is a self-financing educational charity which aims to provide greater knowledge of the law
through its programme of publications and training for lawyers and advisors. LAG also undertakes policy research
on access to justice issues particularly the public funding of legal services. We do not represent providers of legal
aid, but are primarily concerned that the public has access to good quality publicly funded legal services.

In oral evidence, Steve Hynes said:
LAG is a self-financing independent charity. It sells books and magazines and is now
involved with information systems. It is also concerned with policy-making on
access to justice issues. We do not represent practitioners. We are primarily
concerned with ensuring that the public gets access to legal services.

Written evidence: Decline of Legal Aid and Advice Centres
Legal aid as a service to the public declined over the last parliament. A tightening of means testing and the
bureaucratic hurdles faced by practitioners meant there was a steady decline in the take-up.
The graph above [not reproduced here] shows the fall in the number of acts of assistance under the coalition
government. It shows that they fell from just over 1.4 million acts of assistance in 2009-10 to just over 400,000
four years later. Acts of assistance describes all of the work carried out under the legal aid scheme. They include
telephone and face to face advice cases, as well as those involving full representation.

In oral evidence, Steve Hynes went on to say:
2009-2010 saw the peak in terms of matters dealt with by the legal aid
system. There has been a decline since then. Under the guise of austerity policies,
this decline was originally caused by changes in the means test and by the creation
of higher hurdles to cross. This was symptomatic of a downgrading of access to
justice in terms of Government policy, and also a downgrading of the resources
provided by government to protect the rule of law. In medieval times the two roles
of the nation state were to defend the state and to impose the rule of law. The rule
of law is a fundamental responsibility of the state, but 1 million fewer people have
been receiving state-funded legal assistance since LASPO.
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Written evidence: Decline of Legal Aid and Advice Centres (continued)
The biggest area cut from the scope of the legal aid scheme by the Legal Aid Sentencing and Punishment of
Offenders (LASPO) Act was private law family, which includes divorce and other matters to do with the
breakdown of relationships. The graph above [not reproduced here] shows the decline in private law Children
Act procedures covered by legal aid. In 2012-3 legal aid was provided in 70,000 of these proceedings. This figure
went down to just under 20,000 in 2013-14, and just over 10,000 a year later. These cases include residence and
contact order cases.
Both graphs are based on figures from the Legal Aid Agency and its predecessor the Legal Services Commission.
The reductions in civil legal aid have combined with local government cuts leading to a reduction in the
availability of assistance from not for profit advice centres.
The number of centres has reduced from 3,226 in 2005 to 1,462- see Part IV.

Steve Hynes, in oral evidence, then said:
This graph shows the extent to which private law family cases have been taken out
of scope. This has caused knock-on problems in terms of the greater numbers of
LIPs in the courts.
The effect of LASPO has been massive. We have moved from 3,226 not for profit
advice centres in 2005 to 1,462 in 2015. And this comes from the government’s own
research – although they are very sensitive about it, and their PR people have denied
these figures. Your commission has a role to play in exposing this sensitivity and
trying to influence things at a policy-level.

Written evidence: On the Impact of Civil Legal Aid Cuts
Citizens Advice in their paper, “Towards a business case for legal aid” (2010) argues that the state has to pick-up
the cost of homelessness, poor health and the other consequences of people not receiving early advice on civil
justice problems. The table below uses the figures from the government’s estimates of the reductions in legal
help for social welfare law cases. These figures are multiplied by the amounts Citizens Advice calculated are
saved in other costs to the state by clients obtaining legal aid in their cases (for a reproduction of the table see:
Part IV).
In total £60m in expenditure on legal aid advice saves the state £338.65m in expenditure on other services. Put
another way, one-pound expenditure on legal aid saves the state around six pounds in other spending.
According to the government’s impact assessments, which were published with the consultation paper on its
proposals which eventually became the LASPO Act, the then planned scope cuts would have a proportionately
greater impact on groups protected by anti-discrimination laws. For example, 63% of legal aid clients with
welfare benefits problems have a disability.
LAG argues that it is unacceptable that in a modern democratic state that the poorest and most vulnerable are
denied access to advice and representation on their rights.
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Discussing the figures in the table calculated by Citizens Advice, Steve Hynes commented:
The table shows the savings to the state which the provision of legal aid brings with
it. The knock-on costs must also be added. The Citizens Advice research marked the
start of a very valid argument about the savings made by the expenditure of £1 on
legal aid, which was considered by the Justice Committee last year and also in
Parliament.
The effects of LASPO on protected groups are often overlooked. 63% of those who
need advice on benefits have a disability. Despite the admission made in the Impact
Assessment, we were not successful in reversing the general effect of the LASPO
reforms to civil legal aid when they were considered by Parliament. It is not good
enough for a modern democratic government to write off so many poor, vulnerable,
protected people by cutting services in this way. The state has a duty to protect
them. Your Commission should look at the effect of LASPO on these people.

Written evidence: Governance of Legal Aid
LASPO Act incorporated the Legal Services Commission into the Ministry of Justice. LAG believes this has led
to



A downgrading of the importance of access to justice as a priority for the legal aid fund,
Potential for interference in independence in decision-making in individual cases,
At the very least the potential for the perception of a conflict of interest, as the Head of Legal Aid
Casework is also the Director of the Legal Aid Agency.

Steve Hynes continued:
It was Labour which decided to take the control of legal aid away from the Legal
Services Commission. Practitioners did not object at the time. The administration
of legal aid needs to be performed with a degree of independence from the
Government, but it is now under the direct control of Government. This has led to
the downgrading of the importance of access to justice. Nobody within the Ministry
can say to the Minister that he is degrading access to justice and the rule of
law. There is an extreme risk of interference with independent decisionmaking. This is only anecdotal, but politicians do tend to meddle. There ought to
be better checks and balances. And even if ministers do not in fact interfere with
administrative decisions, there can be an equally damaging perception of
interference, as the Head of Legal Aid Casework is also the Director of the Legal Aid
Agency.
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Written evidence: Separating Civil and Criminal Legal Aid Spending
LAG believes that the Justice Secretary’s recent decision on two-tier criminal legal aid contracts should re-open
the question of separating the civil legal aid fund.
Separating the funds, we would argue, is also a logical progression from much of the findings of the Low
Commission.
The Labour Party should consider the establishment of a separate civil legal aid fund. This could join with other
state and charitable resources to create a government sponsored body with the remit of providing access to
justice through the provision of advice, representation and public legal education services.

Steve Hynes provided further details in oral evidence:
It was very heartening to hear Michael Gove’s announcement last week about
scrapping the two-tier criminal legal aid contracts. That had been the result of sheer
incompetence by the Legal Aid Agency (LAA), and it was shocking to see what
happened. But he was only able to make that decision because LASPO had choked
off the supply of legal aided advice. People were not taking up access to justice
because it was uneconomic for lawyers to represent them on legal aid rates. As a
result, there was an underspend in the legal aid budget which in the context of
enormous cuts is worrying. The Justice Committee estimated the underspend at
£30 million. There is an argument as to just how much it is, but either way it was
this underspend that provided the wriggle room for Michael Gove.
If there is no separation of funds, criminal legal aid, which is derived from the
responsibility of the state to provide equality of arms for the defence in a criminal
trial, will always take priority. There is a tendency to raid the civil legal aid budget
because civil legal aid is not seen as an institutional and legal priority. And bringing
criminal legal aid in the High Court and the Crown Court under the one budget also
brought a lot of pressures with it.

Written Evidence: Legal Needs Survey
The creation of the LAA led to the loss of the Legal Services Research Centre and its work which informed access
to justice policy. Its large scale Civil and Social Justice Survey was a particularly informative research project
which gave an insight into the extent of civil justice problems and the success or otherwise the public had in
resolving these.
LAG would argue that this research should be re-commissioned as there is a gap in the research data on the
extent of legal problems and the take-up of legal rights.

On this topic, Steve Hynes added:
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There are a lot of options for the replacement of the LAA. One of them would be a
new statutory body which brought a number of different funding streams together,
including the National Lottery and charitable funding. The US Legal Aid Board is
largely independent of Government, although I would not like to see that model
transported here.
With the abolition of the Legal Services Commission the legal needs survey, a very
important piece of research, was cut and much of that vital work was lost. Research
can still be drawn from the last survey, but without this kind of comprehensive and
up to date survey, policy makers have no idea of the number of problems of
accessing justice. There is an enormous lack of take-up of legal rights but our culture
is such that people feel they have no redress.
Finally, LAG would like to see the repeal of LASPO and its replacement by a new
Access to Justice Act.

Part III: Answers by Lord Low and Steve Hynes to Commissioners’ questions
Steve Hynes:
Community Legal Advice Centres (CLACs) and Community Legal Advice Networks
(CLANs) provide an illustration of one of the problems with the Legal Services
Commission and much of Government at that time.23 Contracts for legal aid were
put into a pot with local government grants for advice services, and people were
invited to tender. The primary problem with them were that they were just a
mechanism – the voluntary sector in particular felt threatened and believed they
could lose out. If a company like Action for Employment (A4E) won the tender, there
would be no potential for bringing up other sources of funding such as the Big
Lottery or trusts like Barings and others. That was the downside.
Law Centres have always emphasised the importance of local provision of legal
services, with local governance by local people with local contacts.
There is also a problem of conflicts of interest if you have exclusively local
funding. Local authorities fund the advice service, but particularly in the field of civil
and employment law there is the potential to take them to court. This illustrates
the tensions that exist if law centre services are funded locally.
There is a strong argument in favour of a national scheme which is able to join up
local and other sources of funding. The independence of the advice services must
be guaranteed.
Lord Low:

23

In July 2005, a Legal Services Commission consultation paper tried to address the issue of coordinating
services more effectively, so as to be better able to tackle the clusters of problems which clients faced. It
proposed joint tenders with local authorities for social welfare law and family law services: Community Legal
Advice Centres (CLACs). The LSC was to take a more centralist role in controlling how advice was provided and
who should provide it. In rural areas, there would be Community Legal Advice Networks (CLANs), not CLACs.
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I don’t know much about CLACs and CLANs, but what has come across to me is the
value of integration or collaboration in providing services locally. One can achieve
economies as a result of that kind of collaboration. One of the best examples we
talked about in our first report was in Sheffield, where at least 12 organisations work
as an integrated advice service under the leadership of the Citizens Advice. It has
three in-house solicitors. In the past, none of the 15 or 16 small organisations
involved in the new scheme had access to that kind of considerable in-house legal
resource. But it is all very much under the banner of Citizens Advice, who have a
tendency to dominate. Others feel a bit pushed out. There is a bit of tension there.
Contracts need to be organised in such a way that there is more equality of
recognition amongst the smaller organisations. Sheffield is a very good illustration
of integrating advice services at a local level in a collaborative way.
Comments by Commissioners:
This would be an updated version of a Community Legal Service Partnership. A
planning partnership manager had a local advice strategy which was partly delivered
by the Legal Services Commission, partly by the local authority and partly by local
advice agencies.
Although the tender arrangements were unsatisfactory, CLACs seemed to provide
pretty solid advice centres in big urban areas. They got pretty wide publicity, and
their premises were OK. They were relatively successful for the punters, the clients
and the people who worked there. But one problem was that other advice centres
had their noses put out of joint: they felt left out with no role to play. This is a
problem for Government when it puts a wide social service scheme in place. It can’t
always take account of all who may be left out and don’t get the work they would
otherwise have got.
Steve Hynes:
There are both local and national rivalries, and sometimes Government must
perform the role of ensuring they work together better. In Kirklees and Derby there
have been mergers between law centres and CABx. Citizens Advice collaborates
with local advice services.
CLACs were established in areas which were already well served. They were a good
concept, but they reconfigured services in areas where there were good services
already. In Leicester, the creation of a CLAC led to the closure of a very good law
centre.24 There was also a reduction of services in Manchester when a CLAC was
introduced. CLACs didn’t provide any additional services. Local politicians used
them for their own local priorities, often to make savings by reducing services.
Comments by Commissioners:
Within Citizens Advice we favoured the concept of CLANs as opposed to CLACs.

24

There was then a discussion of the factors that led to the Leicester Law Centre closing.
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The Sheffield situation was imposed by the local authority in the same way that
CLACs and CLANs were imposed. People in Sheffield did not want that solution. One
of the big problems today lies in local authority cuts. As soon as that money goes,
there will be problems, as happened in Derby. In Derby people came together prior
to the creation of the CLAC, in anticipation of that policy. This did not happen in
Manchester. Although they were before my time, I have read a lot of reviews and
evaluations of the Community Legal Service Partnerships.25 They seemed to be a
concept which could be adapted successfully elsewhere.
It is attractive when NFP agencies get together. What can be done now? How do
you get clients who need legal advice in a civil matter quickly to the place where
they can receive it? Currently there are a lot of people who are unable to find out
where they can get the help they need, even though legal ad is still available. There
may be 5 to 7 local agencies, none of which can help, but they are unable to help in
different ways.
Steve Hynes:
You have to design a system which creates incentives for both private solicitors and
NFPs to network. People don’t have the time to network in the way they used to.
There is a need for much greater public legal education. A cultural change is
needed. People don’t talk about a rights-based culture any more. There has to be
a culture of rights and responsibilities, but we are losing that. People don’t
articulate their problems in the same way. We encountered problems in
establishing a law centre in Wales, where the problems have been compounded by
this change in culture. There is an assumption that people will access digital services
and use them, but ongoing research among students has shown that although
people are looking up information, they don’t take the next step of obtaining the
legal advice they need, even by self-help. You have to put in place the legal
education that is now needed. There is a lot of misery out there that is caused by
people not getting the legal advice they need.
Lord Low:
There will always be people who will need help in relation to information that is
provided online, but it is easier to recognise the problem than to know how to solve
it.
If services are integrated, it should be easier for people to access the advice they
need. There needs to be good publicity for single access points, telephone helplines,
Internet addresses and so on.
In Sheffield, the solution was imposed by a local authority which had the funding. I
think that this imposition was a good thing. On the whole I am in favour of
uniformity and streamlined solutions. In Sheffield, beneficial things happened
which would never have happened through the individual agencies working on their
own. I favour consistency, not least from the point of view of recognisability.

25

Reference was made by another Commissioner to a report written for the Advice Services Alliance.

28

Appendix 1: Oral Evidence First Session

It may not be the same model in every detail in every place. In every area the model
for collaboration and integration will be affected by local circumstances,
personalities and geography. There is a need for flexibility.
Comment from a Commissioner:
In Sheffield, the local authority told all the agencies they had to form part of the new
scheme. The policy framework was set, but it was left to the agencies, using their
local knowledge, to decide how to implement the policy. There comes a time when
Government has to say that something has to be done, but it should leave it to the
people on the ground to decide how it should be done.
Steve Hynes:
The Citizenship Foundation’s work has led to a strand of policy work in developing
public legal education in schools. They are at the head of the curve in understanding
its importance.
Too much in the Government’s £750 million access to justice policy is being steered
towards the needs of the courts, the reform of the courts, and the creation of virtual
courts. But these solutions are only for those who have access to the courts
already. Litigants in Person (LIPs), although a nuisance for judges and a problem for
the court system, are just the top of a very large iceberg. Most people don’t access
the courts at all.
Advice and legal services haven’t embraced new technology. There is no incentive
for small and medium-sized solicitors’ firms to alter the way they do business. IT will
alter the scene, and it will also provide opportunities in terms of unbundling
different elements of legal provision. Housing law affords a very good intermediary
type of triage, which has great potential if advice centres and the profession can be
incentivised to take it up. But it won’t do away with the need for local legal advice.
Lord Low:
Compulsory public legal education in schools should certainly be tried. This is easier
said than done. It is difficult to get anything new into the National Curriculum. This
is important, however, and we must try harder.
Steve Hynes:
Wales has distinct problems around access to justice. Outside Cardiff and Swansea
local government doesn’t have the same arrangements for funding local advice
services that English local authorities have. In the private sector solicitors are
dependent on a concentration of clients in their own specialist areas. Outside the
big cities there are mixed practices, but they are under threat due to the legal aid
cuts and wider competition. The sparse populations in the Welsh valleys don’t make
things easy for legal practices to flourish there.
The financial viability of publishing a book on Welsh law or Welsh community care
law is questionable. This is a very practical problem in a small jurisdiction developing
its own distinctive laws and its own language. Promulgating the law presents
problems.
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Solicitors need to be trained to study Welsh law, and this is not commercially
viable. There will be a need for Welsh Assembly intervention in terms of a legal
education policy for Wales. Devolution creates a lot of problems for
Wales. Scotland is larger and it has possessed its own justice system for much
longer.
Comment by Commissioners:
A lot of work was done over 10 years ago by the Civil Justice Council on public legal
education, involving the Citizenship Foundation and the National Curriculum. There
were major difficulties because teachers were expected to deliver legal courses (for
example, issues in human rights) law in addition to their normal teaching tasks: this
presents problems. It might be worth revisiting that work.
CLACs were a prime example of a complex solution imposed on existing advice
regimes. Organically, advice agencies and solicitors find ways of meeting local
market need, but this is done away with when a single contracting model is imposed.
The hybrid formula may be something we should look at. How important is it to
differentiate between advice (which may amount to not much more than a cup of
tea and a biscuit) and legal advice?
One of the major difficulties within City Challenge (or the New Deal for Communities
which replaced it) was that local authorities might be tempted to use the funds for
other purposes.
How do we ensure quality in these advice outlets? Advice agencies tended to sit on
problems (often writing letters without identifying a legal problem), when it might
be easy for a lawyer to find a legal solution. There is a need for cross-education and
cross-training.
Lord Low:
Our conception is to bring together the advice services within a community, with
access to specialist advice or representation when it is needed. It is difficult to draw
a sharp demarcation line between advice and legal advice: they shade into one
another. Within an agency, different people may have different skills. Lawyers need
to be aware of advice-giving skills, and advice workers need to know when to refer
an issue to a lawyer.
I agree that there are dangers if funds are not ring-fenced. Ring-fencing is often
difficult to set up. Creating a duty on local authorities to give appropriate advice
might provide them with an incentive not to allow money to trickle away to other
purposes, but this may not be welcome to local authorities. If we are serious about
the need to provide advice, there must either be the creation of a statutory duty to
provide it or ring-fencing.
We have tried to get the notion of the importance of advice services into the
conception of these combined authorities that are to make up the northern
powerhouse. We want to get into the Prime Minister’s £140 million programme for
the regeneration of deteriorated estates. The importance of creating advice
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services needs to be fully taken on board when the programmes are being
formulated. But we also need to find other ways of advancing the policy.
Steve Hynes:
You will probably never get a satisfactory answer about the difference between
advice services and legal advice. It is a grey area. NFPs are sometimes guilty of
claiming to do more than they can deliver, and some of them are downgrading their
commitment to what I would characterise as legal services.
New services are now emerging, a development which LAG supports – paralegals,
emerging Internet services etc. Consumers need a guarantee of quality. There used
to be a unifying Quality Mark for legal aid in the advice sector and the legal
sector. There must be professional accountability for advisory services and
indemnity insurance. 60% of advice agencies now don’t have indemnity insurance.
Local authorities possess the potential for a conflict of interest, but Government
policy is gradually to reduce their ability to fund non-statutory services, so that by
2020 they will no longer have the capacity to fund them. In London local authorities
have statutory responsibilities under the homelessness legislation, but there is not
the supply of homes available to enable them to comply with their statutory
duties. The law is unenforceable, for lack of resources. It is a very grim prospect
over the next 4 years.
Increasingly local government will be used as an Aunt Sally by central
government. Governments give local authorities duties, but not the means to
deliver them. They are willing to blame another public sector service, but they do
not give it the means to fulfil its responsibilities.
Private sector provision of local legal services is now under threat. Legal aid funding
re-established the practices of High Street solicitors after the war. Access to justice
was provided to ordinary members of the public. This has been lost. In contrast,
conglomerates will cherry-pick where they can make money (personal injuries,
clinical negligence or conveyancing, for example).
Governments should take a role in ensuring that public sector provision (in the form
of law centres and others) functions as well as the private sector. Small independent
firms create checks and balances within the state.
Comment from Commissioners:
The Green Form scheme preceded CLACs and CLANs. This should be explored again,
I think. Advice was delivered by a solicitor’s business, which provided good quality
advice. Anecdotally, I know of two solicitors who found it impossible to work within
a CLAC where there were so many clients to see for 15-minute slots every day.
A topic like law affects every single aspect of our life. It is not discussed among 15and 16- year olds. A citizenship module within the National Curriculum could
provide teaching on the rule of law, the role of Government, and rights and
responsibilities, between the ages of 10-11 and 15-16.
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There should be contracts to provide advice/ assistance to law centres, with
specialist solicitors and counsel playing a trouble-shooting role to some
degree. The fixed fee £200 legal advice and assistance scheme still exists in some
areas.
The Law Centres Federation also produced a cost-benefit analysis on legal aid
provision. Their costings showed what was in fact actually paid on a case.
Steve Hynes
Mediation has to be underpinned by independent legal advice for it to work. It is
not a total panacea, as some politicians would wish.
By 2020 or 2025 we will have lost a whole cadre of specialist legal advisers.
The Citizens Advice and LCF research was quick and dirty. There is a need for proper
research by economists around cost-benefit analysis because it would be possible
to prove definitively what the Citizens Advice research says.
Lord Low:
We shouldn’t see public legal education as just a school activity. It should be
provided throughout life. Teaching on rights and responsibilities is important.

Part IV: Supplementary material
Article from The Brief (The Times Law), published 23 December 2015:
Pinning down precisely how many not-for-profit (Nfp) legal advice centres there are in the UK and
what they do is a difficult exercise.
There is an eclectic mix of providers and lack of overall planning in the sector. A survey of centres in
England and Wales, published by the Ministry of Justice last week makes a decent stab at providing
the sort of detailed information that has so far been lacking for policymakers, but in doing so it
reveals some uncomfortable facts for both the government and legal advisers themselves.
The researchers identified some 1,462 Nfp legal advice centres, a finding that is given a prominent
position in the report’s summary. Included are Citizens Advice outlets, Law Centres and those aimed
at specific client groups, such as the elderly.
But buried away in the body of the report is a statistic showing that there were an estimated 3,226
centres in 2005. That means that the number of centres has declined by more than 50 per cent in
ten years – but maybe the researchers were too concerned about upsetting their political masters to
draw such a conclusion.
The report does state that 54 per cent of those surveyed said that they were forced to make big
changes to their services as a result of the civil legal aid cuts. In April 2013, the government slashed
£89 million in the legal aid available for welfare benefits, debt and housing cases. That was the bread
and butter work of most of the advice centres in the survey and it is no surprise that so many have
closed or reduced in scope in recent years.
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A glaring omission from the report is a geographical analysis of the locations where advice services
are available. Legal aid and other cuts have exacerbated the trend for many, especially the larger
agencies, to be located in urban areas, leaving swathes of the country without coverage. Telephone
and internet services are all well and good for the connected and literate, but not for many of the
poorest people that these advice centres serve.
In the UK’s relatively deregulated legal services market, anyone can set up as a legal adviser, unless
advising on immigration law or undertaking an activity reserved by statute for legal professionals,
primarily court representation and the conduct of litigation.
Despite the lack of formal regulation, the public is entitled to expect good quality advice and redress
when things go wrong. But two findings in the report are concerning. Nearly a quarter of providers
do not have one of the commonly held quality marks for advice services and 6 per cent have no
professional indemnity insurance.
These issues must be dealt with for the sake of clients and to prevent government from stepping in.
Rather than choosing to ignore politically inconvenient statistics, ministers need to identify gaps in
provision and work with the advice sector to plan and co-ordinate services. It is to be hoped that the
MoJ report will spark that action.

Table taken from: Towards a business case for Legal Aid (Citizens’ Advice, July 2010):

Category of
Law

Reduction in
legal aid

Savings per £1 spent
on legal aid

Total savings to the state from
spending on legal aid

Housing
Welfare
benefits
Debt
Employment

£10m
£25m

£2.34
£8.8

£23.4m
£220m

£20m
£5m
£60m

£2.98
£7.13

£59.6m
£35.65m
£338.65m
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Evidence: Bar Council of England and Wales
Represented by: Chairman of the Bar, Chantal-Aimée Doerries, accompanied by:
Martin Westgate QC, Chair of the Bar Council’s Civil Public Panel which sits within its Remuneration
Committee.
Mark Hatcher, Special Advisor to the Chairman of the Bar Council
Philip Robertson, Head of Policy at the Bar Council.
Date of session: 9 February 2016
Record of Proceedings:
With two exceptions, the questions are summarised, but the answers are set out in full (subject to minor
editing)

Part I: Introductory statement
Chantal-Aimée Doerries opened her oral evidence with an introductory statement, as follows:
The Bar Council welcomes the Labour Party’s interest in, and commitment to,
reviewing legal aid and, more widely, access to justice.
Access to justice, and the important role which the justice system plays in our
democracy, is an issue which we believe has been somewhat neglected by
Parliament over the years. We were interested in Lord Bach’s frank comments, at
the Legal Aid Summit at Westminster in November 2015, that he was disappointed
in what the Labour Party had to offer in the general election campaign on legal aid.
So we welcome this commission and the review of legal aid as a new chapter which
provides an important opportunity for dialogue between policy makers and their
key stakeholders, of which the Bar of England and Wales is one.
The Bar Council looks forward to contributing to today’s proceedings. We realise
that we may not be able to answer all your questions today, but we are committed
to contributing to your review going forward.
We are committed to sharing our knowledge and expertise, and to working with all
political parties, including the Labour Party, towards raising the profile of justice
issues, including increasing the value placed on the justice system, and in the
interests of widening access to justice.
We do so in the public interest.
We particularly value the opportunity presented by this commission to gather
evidence and promote dialogue amongst those engaged in the justice system. Full
and proper consultation, and evidence-based policy making, should be at the heart
of any proposals.
Whilst we recognise the realities, and challenges, that austerity brings, there are
important lessons that can be learned from recent cuts and reforms to our system
of justice. The National Audit Office, the Public Accounts Committee and Justice
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Select Committee have each set out in some detail these lessons in painful clarity,
based on the evidence they have accumulated.
In this introductory statement I wanted to focus on:
(i)

The value of justice and the role of the state;

(ii)

Justice and austerity;

(iii)

Re-building access to justice.

(i)

The value of justice and the role of the state

Justice, by which I mean a functioning, open and transparent justice system, which
is accessible to citizens, with proper representation where necessary, underpins our
way of life and protects everything we, as citizens, lawyers or politicians, work hard
for. It is precious and is something which Government, and society, must be
prepared to pay for. It should not be a luxury made available only to those who are
able to afford it. We must get away from the idea that justice is a commodity that
citizens consume as a matter of choice.
It is because citizens have access to justice that big businesses pay their bills to
smaller suppliers, that parents can get the right pay and leave from their employers,
and that elderly people get the care to which they are entitled. When people use
the courts and other legal avenues to enforce the law, it helps to ensure that we all
play by the rules. A vital ingredient to ensuring stability in a democratic society is
knowledge on the part of citizens, businesses, and other organisations that access
to the courts is available. This is an essential ingredient both in the context of cases
between the citizen and the state, as well as between private citizens and
businesses. In blunt terms without access to justice being available to all citizens, we
will all suffer. Ultimately, a lack of access undermines the democratic process and
the glue that binds society together. We also know that a functioning and accessible
justice system are important markers of markets into which businesses are keen to
invest.
The idea that people who choose to use the courts are being subsidised by the state
is, in our view, misguided. It is rarely a choice in the real sense, but rather a need
which drives people to court. Secondly, we would suggest that it should be the duty
of the state to provide an effective and efficient system of justice accessible to all.
Without this there can be no liberty or meaningful democracy, and no respect for
our fundamental freedoms or the rule of law. Further, at the extreme, if justice
through the courts is not accessible, then we have to ask ourselves how the
underlying disputes will be resolved.
One of the narratives which seems to have gained in traction during the more
challenging economic times of recent years is that legal aid is a luxury which can no
longer be afforded and that significant inroads can be made to it without any real
detriment to society as a whole, or to those immediately affected.
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We have for some time been lobbying for a proper review by Government of the
impact of LASPO three years on. This is absolutely critical, particularly given the lack
of any proper evidence-based research before the LASPO cuts were introduced. We
know from our Bar pro bono statistics that the unmet demand for legal assistance
following the LASPO cuts is very real:
In 2013 there was a 30% increase in family pro bono applicants at the Unit.
In 2014 there was a 60% increase in family pro bono applicants at the Unit.
I also know from speaking to members practising in family law, that Chambers have
seen a huge increase in direct requests for pro bono representation. The Bar has
always been committed to pro bono but pro bono cannot, and should not, replace
a properly funded legal aid system.
Justice should be understood to be a fundamental right to be guaranteed by
Government – in the same vein as the provision of health care and education. This
is a strong message and one we send to jurisdictions overseas. We should not take
for granted the protection of this fundamental right at home.
(ii)

Justice and austerity

Financial austerity as applied to justice has put our justice system under
unprecedented strain. Access to publicly-funded legal advice and representation has
been severely restricted. Repeated cuts to court services, increases in tribunal and
court fees, and decades of under-investment have produced a system of justice that
we and others believe is no longer able to serve the public as it should. A few stark
examples:
Between 2012-2013 and 2013-2014 there were an additional 8,110 cases involving
contact with children where neither party was represented. In the same period
there was an overall increase of 30% in family court cases where neither party had
legal representation.
Government anticipated that there would be a large increase in people taking their
cases to mediation. In fact, during the period 2012-2013 to 2013-2014 the number
of cases going to mediation plummeted by 56%. This is one of the most striking
statistics – the removal of legal aid, and hence affordable access to legal advice, led
to fewer people resolving their disputes outside the court.
These few examples highlight the very real challenges posed by the removal of legal
aid. But it must be remembered that the real cost to society is wider. The inability
of families to resolve their disputes with proper representation may well have other
repercussions and lead to increased costs elsewhere.
A central concern for us has been the selective representation of cost by those in
Government. As recently as 28 January 2016 the Lord Chancellor in a written
statement stated, “at the start of this Parliament expenditure on legal aid per capita
was more generous than any other EU nation or comparable common law
jurisdiction.” Every justice system has different cost drivers and looking simply at
legal aid in isolation we would suggest is unhelpful. Overall the cost of our system
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of justice is below the European average, and costs the British tax-payer less than
€2 per week – that is the price of one cup of coffee.
LASPO and other reforms reduced the legal aid budget from approximately £2.4
billion to £1.6 billion. That is a saving of £800 million. At about the same time in 2013
it was reported that the over-spend on two aircraft carriers was £800 million. The
overall equipment over-spend was estimated at £6.5 billion.
We recognise that we live in challenging times, but, as a society, we must be
prepared to pay for justice and the price we pay for justice should reflect the value
we place on living in a just and civilised society.
This is not to say that the resources allocated to justice should be limitless. But it
does mean that justice should be properly resourced to avoid a denial of justice.
Expenditure on the justice system should be a matter of which government and
citizens are proud.
(iii) Re-building access to justice
A starting point is research and discussion. In particular, we are keen to see research
into the consequences of the cuts to date. The Bar Council carried out research one
year into the LASPO cuts and we are embarking on research into LASPO three years
on, and we are also in the process of funding and commissioning research into to
McKenzie friends.
But only the Government has the resources and access to data necessary to
adequately study the impact of recent cuts and reforms – in other words, to assess
the impact on citizens and courts, but also more widely i.e. the impact on society as
a whole, including on health and social welfare.
We call on parliamentarians of all parties:


To value justice as vital to civil society, not an optional extra, and publicly to
reflect this in their statements.



To commit to ensuring there is access to justice for all.



To invest in technology and efficiency savings for the administration of
justice.



To commit to thorough consultations and evidence-based policy making –
take a holistic view of the potential impact of reforms the justice system,
rather than a piecemeal approach.

Part II: Questions and answers
Question from Andrew Keogh:
Could I ask you about two separate topics. You touched upon delivering justice and
you touched briefly on technology, but could I just give you a scenario, and see what
you might make of it. We have a person at a police station in Westminster who’s
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just been charged with an offence and is video-linked to a district judge sitting
somewhere, let’s say Newcastle for the sake of argument. Any problems with that
do you think? From the suspect’s point of view. Or wider in terms of justice. What
I’m really getting at is that we talk about, in criminal terms, local justice, local courts,
trial by local magistrates, local knowledge (although I’m not sure you can always
achieve that). I just wonder whether that’s something we should value. If we have
technology does it diminish justice or the defendant in any way, and does it make it
harder for society to see what’s going on? Any obvious impact?
The second question relates to funding. The Bar has not been overly keen on One
Case One Fee in the past. Now, more generally with direct public access by
barristers, and in particular the ability for barristers to carry out litigation on a case,
is there any greater enthusiasm for the barrister becoming the legal aid holder, with
a barrister being able to apply for a legal aid certificate as it were, or for
representation or call it whatever you like, and take the entire fee for carrying out
both the litigation function and an advocacy function which is effectively what some
solicitors are able to do by keeping work in house. Is there any general view on that?
Response from Martin Westgate:
I think one of the big concerns I would have on the first question is implicit in the
way you put the question, which is about local accountability. It’s one thing to have
local justice but it has also got to be rooted in the local community, and if it’s not, if
you’ve got a video link somewhere and no one can see what’s going on, that’s a very
real injury to the idea of justice being delivered for the community. But there is
also always a difficulty, isn’t there, in the connection when people are
communicating through video link, no matter how good the link is. You see it when
you’re interviewing witnesses on video link and you see it when a witness’s evidence
is being received. Something is lost. That said, obviously there may be some cases
… a lot of it will depend, I suppose, on the nature of the case. There may be some
procedural matters that can efficiently be dealt with in that way. So I wouldn’t want
to be too Luddite about it.
Response from Chantal-Aimée Doerries:
On your second question, there’s no great appetite in the profession for One Case
One Fee and that may not come as any surprise to you. We believe that the system
as it currently works with barristers predominantly doing the advocacy with some
solicitor advocates, and with solicitors predominantly doing litigation is one that
works well and one that produces efficiencies. We welcome competition, but in
terms of One Case One Fee there’s no real appetite at the Bar for conducting
litigation. We could provide you with the numbers of those who have
applied.26 They are very small and I suspect predominantly in areas other than those
which would traditionally have been serviced that way through legal aid. There are
clearly issues with that because one of the things that makes the Bar, if I can put it
this way, good in what we deliver (which is specialist independent advocacy
services) is the structure that we have through Chambers which allows for very low
26

It was believed that there are about 230 – 240 barristers across the whole profession with a litigation
extension to their practising certificate.
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overheads. This allows us to have that specialism at relatively low cost, and if the
Bar were to move substantially towards conducting litigation, something for which
I have seen no real appetite for any substantial numbers, we would certainly have
to change the way that we work. And I think we would lose something in doing that.
Question from Commission:
When might a hearing by video link be acceptable?
Response from Martin Westgate:
I think it is quite difficult to think of a case where it would be appropriate, partly
because you can’t tell what’s going to happen. I can see, for example, that if
something like a bail application is not going to be an issue there might be some
virtue in certain procedural hearings being dealt with as the case goes through, but
I can’t off the top of my head think of an example where I would advocate positively
a video hearing.
Question from Commission:
Regarding the merits of the proposed investment of £700 million on technology for
the courts
Response from Chantal-Aimée Doerries:
I suppose if one moves slightly sideways into the civil area it gives rise to all sorts of
questions in relation to some of the most vulnerable people and the extent to which
they would have access to technology and/or be able to use it and/or the underlying
assumption that legal representation is not something which is necessary to assist
them in the process. They’re certainly matters that I would think are a real concern…
I would caution that any decision or proposal needs to be based on proper evidence
and on consultation such as this. One of the concerns we have with the Briggs
proposal specifically is the quite fantastic speed with which it’s been
advanced. Admittedly it is an interim report which is now being consulted upon, but
we would caution a slower pace and proper evidence-gathering. We have set up a
Committee to look into it and to address some of the questions you have raised.
Reading the report initially our concern is very much that which you touched upon,
the fact that the report effectively assumes that legal representation is not
something which people need. The basis of the online court is that lawyers are not
necessary. One could understand that in certain cases individuals may not require
lawyers, but to set up a system that effectively operates on the premise that you
don’t need a lawyer to help you, while at the same time recognising that at the top
end of our market our legal system is thought to be one of the best in the world, if
not the best in the world: the Lord Chancellor and others have said this. So in
essence what you’re doing is creating or accepting a two-tier system for citizens
right at the outset rather than even trying to create a system that allows for access
across the board.
There are other avenues, I mean for example the Report spends very little time
dealing with the Small Claims Court. In some areas of work the Small Claims Court
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is a very efficient way, very effective way of dealing with claims. I think to come
back to your question in the round we would want further consideration as to which
areas and where the use of I.T. can be effectively used without actually limiting the
sort of access to justice that we are concerned will result from that. I have to say
my own practice has been an area where I.T. has played a role, but even there it’s
recognised that there are limits and that I.T. systems cannot answer all of our
problems.
Question from Commission:
Regarding the best way to avoid problematic issues over the listing of criminal cases
Response from Chantal-Aimée Doerries:
My understanding is that in many of the reforms that are being introduced under
better case management – and our Criminal Bar Association has certainly promoted
this – the aim is, among other things, to deal with precisely that issue so that there
will be greater certainty as to hearing dates. I think you’re right to flag that. This
certainly remains a problem both for defendants themselves and for the lawyers
involved in the system. The sort of uncertainty that exists around hearing dates is a
problem and continues to be a problem, but we hope that better case management
will begin to address that. We’re obviously in quite an early stage at the moment,
so that’s probably a matter for reporting back to you and seeing to what extent the
changes there do have the intended effect.
Question from Commission:
Regarding the effect of the cuts on the diversity of entrants to the Bar and the ways
they are encouraged to have a legal aid practice
Response from Chantal-Aimée Doerries:
Taking the first point which is to do with diversity. I have no figures or statistics I
can give you, but based on fairly constant anecdotal evidence that I have been given,
it’s fairly clear to me that the cuts to legal aid have had an impact both in terms of
intake and in terms of the ability of people to continue to progress once they have
qualified. If I can put it like this, I came to the Bar 25 years or so ago. When I came,
education was for free, my Bar course was relatively minor in cost, I think it was
about £3,000, and the kids that we’re now trying to attract come with a huge burden
of university debt. They then come to the Bar vocational course that costs about
£17,000. Even with the £5 million that the Inns plough into scholarships it’s a very
serious challenge. So the first thing is to attract them and encourage them to take
that risk. It is a risk as we all know. Once you’ve qualified you still need to get a
tenancy, you then need to build a practice, so we are concerned about that.
Secondly, we are concerned about the impact of the cuts on the ability of barristers
to continue to practise, and obviously particularly in relation to diversity where
we’re trying to encourage social mobility and diversity, in particularly in terms of
male and female and some of the challenges that come with taking career breaks,
so I think there’s no doubt that it has had and will have an impact. The greater
challenge is what we can do about it. I’ve mentioned the Inns and the scholarships
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that we make available. There’s been much discussion – although this goes beyond
my remit – about making some of the scholarships available for the early stages of
practice: in other words, not just for qualification, so that you funnel some of the
money towards the lower earning as is now the case through legal aid, to make it
viable for youngsters to move in that direction and continue to practise.
What are we doing to encourage those qualified to consider legal aid? Well, I
suppose we’re promoting practice at the Bar at the heart of the profession. I can
say this not as a criminal practitioner nor a legal aid practitioner, although I have to
say that 25 years ago there was, remarkably, legal aid in my area of work which is
Construction Engineering: it is surprising how times have changed. I can say this –
that at the heart of the Bar is the independent criminal practitioner. That is in a way
the life blood of my profession. That isn’t to say that the commercial Bar and the
rest of the civil Bar aren’t incredibly important to the maintenance of a healthy
justice system, but the independent criminal Bar is effectively what stands between
the citizen and the state in very real terms. From my point of view and from the
Bar Council’s point of view we actively encourage young aspiring barristers to look
for practice in that field, but it’s challenging, and the sort of stories I’ve heard are of
practitioners going on secondments for six months in order to fund the six months
of their practice that is legal aided. So there are issues where people really are
struggling to survive on the basis of current funding.
Question from Commission:
Regarding the Bar’s approach to the need to provide minimum salaries for those who
are going to do predominantly legal aid pupillages
Response from Chantal-Aimée Doerries:
There’s obviously a compulsory obligation to pay pupillage which wasn’t historically
the case… There is a basic minimum. Beyond that I think it’s challenging. What I
was talking about is really about petitioning the Inns. The chambers that do that
type of work are probably not necessarily going to be best placed for that type of
support.
One of the areas we’ve been looking at is the Inns’ funding: not taking it away from
those who need it to qualify, but perhaps moving or redistributing some of it
towards those early stages which I understand is how some of the scholarship
money used to be spent. I know this is something which Lord Judge talked about
when he was Treasurer of Middle Temple. You can then enable someone not just
to qualify: you actually set them up for the first few years, and I can see a lot of
purpose in that.
Question from Commission:
Regarding the Bar’s views on the availability of legal aid for inquests
Response from Mark Hatcher:
I think the honest answer to your point is that we are operating in a contested space
for spend on legal aid. To be candid, the Bar Council’s priority has been to address
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the mainstream issues arising out of LASPO in the criminal legal aid
environment. That has been very much the focus of our attention, but behind your
question is the complete imbalance in power between the respective sides: the
Ministry of Defence can hire the best and the brightest at the Bar to advocate their
cause, and that is not an option that is available to many families who find
themselves in this sort of situation. So I think that if it’s put to us that we should
consider this again in the context of the priorities that we’ve got, it will be
considered very carefully by the Bar Council in its Remuneration Committee in the
first instance.
Response from Chantal-Aimée Doerries:
If I can add to that, I was just going to say that I am also aware that this is an area
where pro bono lawyers appear. I’m certainly aware of colleagues, both barristers
and solicitors, who act pro bono. In fact, one was telling me recently that a solicitor
and a barrister acted for over three weeks on an inquest in a Ministry of Defence
case. That’s a huge commitment to expect people to make…
Response from Martin Westgate:
There is another aspect of that, of course. There is also the availability of costs
recovery in the event of a civil claim that follows on from an inquest or from other
cases. It would be good if that were strengthened. At the moment it’s very much
touch and go if you have a subsequent claim how much of the inquest costs you can
then recover against the people who are responsible for the death. It is always two
sides of that coin with legally aided work: many practitioners can only carry on in
business because of the cases where they recover in the event of success. That
needs to be thought through more rigorously as well, not just in inquest cases but
more generally.
Question from Commission:
Regarding whether the Bar Council has any concrete suggestions on ways to make
the criminal justice system and/or the civil justice system more efficient, and on
whether senior members of the Bar could do more to uphold the values mentioned
in the Bar Council’s opening statement
Response from Chantal-Aimée Doerries:
I would prefer to come back to you on the question about concrete
recommendations in order to do justice to it.
Looking at the second question in terms of the legal profession sharing the pain, I
think there’s a real perception issue here. It’s something that’s really struck me in
the last year or two coming into this job which is – and obviously I’m primarily
interested in the Bar, but I would say the same about solicitors – quite how much
the professions actually do on a pro bono basis. You’re right to draw attention
obviously to those who do legal aid and the low levels of pay, and to the areas from
which legal aid has been withdrawn – for example family cases – I have countless
stories literally of young family barristers doing work pro bono, and the statistics I
gave in opening really demonstrate that, but the story doesn’t stop there and what’s
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really struck me is quite how far that commitment goes. I would suggest that the
Lord Chancellor’s comments on this particular topic were perhaps made without the
sort of evidence gathering that I was talking about beforehand.
One of the things I’ve done this year is to set up a Pro Bono Board at the Bar Council
with the specific aim of collating information about the extent of our commitment,
because I realise we have the Bar Pro Bono Unit and the solicitors have something
similar, and we have the Free Representation Unit, but the schemes go way beyond
that. If I were to say to you that not a week passes in which someone doesn’t tell
me about a scheme that has been set up somewhere in the country, I’m really not
exaggerating. Much of that growth is obviously driven by the severe cuts.
I take the point and I think it is a very valid one that there is a real issue with how
much of that we can do before we start to mask the real challenge here or the
consequences. Having said that, I think the profession has always had a
commitment to pro bono and that is to be commended. What I would like to do is
to be able to come back to you in the future – and that’s what this Board is
doing- and tell you how much we actually do, how much the commercial Bar
contributes, what a set of construction law chambers is doing, so as to give you a
real sense. In the inquest I was telling you about, just by way of example, the
barrister who did that was a QC in a construction and professional negligence
chambers and the solicitor who was doing it comes from one of the top City law
firms. Not their daily work but they chose to give up 3 weeks to do that type of
work. So the first thing is collating the information, and the second thing – and you’ll
forgive me if I wear my so-called trade union hat – is that I want to talk about it more
because I think the profession understandably is really bad about talking about what
we do. There are all sorts of very good reasons for that, but we need to get an
understanding into society more broadly as to what our commitment is to justice
and how it goes beyond money. One of the things that troubles me is that we are
seen increasingly not as lawyers who operate within the justice system performing
something important for society but actually as businesses, not even as
professionals. So that shift I think is a fundamental one because if we don’t achieve
that, society, I think, will have little sympathy and understanding for the importance
of actually what we’re talking about here.
Response from Martin Westgate:
I was going to answer the first question about concrete proposals until the rider
“that would make things more efficient” was added, because you can’t look at legal
aid and you can’t look at access to justice and costs without looking at costs liability
and costs recovery. So the single biggest suggestion I would have, and it steps
outside legal aid, would be to revisit Sir Rupert Jackson’s proposals about one-way
cost shifting, so that people are less terrified about incurring the other side’s
liabilities in the costs jurisdiction. That to my mind was a great missed chance. I’m
not surprised the chance was missed but the suggestions that he made were ones
that ought to have been taken further forward, particularly in the area around public
law for example. That would be my main concrete proposal. I’m afraid I can’t make
any promises about its efficiency savings.
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Question from Commission:
Regarding the best way to reframe the public debate so that those who are not rich
or very poor may be able to obtain access to justice
Response from Chantal-Aimée Doerries:
I think the first way – and perhaps it’s the easiest one to identify and maybe it’s
actually the hardest one to fulfil – is education. I fundamentally believe that we
have failed to educate our society and by that I mean us as lawyers, if you excuse
me those of you who are politicians, to educate our society as to why a justice
system matters. In other words, there is an understanding about health and
education but there should also be an understanding about the justice system. It’s
not just understanding that any of us may need representation and may be in the
courts one day, but it’s also about understanding why having an effective justice
system matters for those who aren’t actually in it, and who maybe will have the
good fortune to be born and pass away without ever having darkened the door of a
court…
It should be done through schools and universities. fundamentally educating people
about what justice is, why it matters, how our system functions, taking them into
court. I was involved in a Bar placement programme which we run, which is
primarily for social mobility purposes so as to encourage a wider access to the
profession. I was speaking to kids who are 16/17 from schools who perhaps
wouldn’t traditionally have had that opportunity. We give them 3 days’ training in
advocacy, they sit in chambers, they go into courts, and the feedback you get from
those children is fantastic, not just in terms of opening their eyes but actually in
beginning to get them to understand what the justice system is and why it matters…
The Bar Council has limited means, but we’re always willing to do more on that front
and that is something we fundamentally believe in, but I think actually that’s a
matter for the state, for Government.
Question from Commission:
Regarding the possibility of making education about the justice system a compulsory
school course for 15-16 year olds
Response from Mark Hatcher:
You may be thinking of the public legal education responsibility that the Legal
Services Act refers to amongst the objectives that the approved regulators (of whom
the Bar Council is one) might be addressing more than they are at the
moment. That’s one approach. We do make a significant contribution each year to
the work of the Citizenship Foundation in the national mock trial initiative that we
run. This is a fantastic way of communicating the experience of being before a court
and advocating a cause and contemplating the issues at stake.
Going back to the challenging question about PR, I think too often the case for
valuing justice is put by members of the legal profession whose comments are very
often discounted because “they would say that wouldn’t they?” The challenge, I
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think, for the representative bodies in our profession is to broaden the debate out
and to encourage those who are the recipients of the services that we provide to
speak of their experience and the benefit they have had.
It’s not easy, but the best advocate in a way in this case would be the third party
advocate who is endorsing, hopefully, the quality of service that they’ve received
from their advocate at their time of need. That is something that I think we could
all do more to address as national bodies in terms of understanding the consumer
experience and getting that represented, because there are some very powerful
stories we know about where we’ve made a real difference. We hear that from our
pro bono colleagues:
“But for the intervention of the law at this particular stage, my life would
have been in complete pieces”
That kind of narrative. Speaking personally, I’m sure we could do much more of this.
Response from Chantal-Aimée Doerries:
One of the things we’ve been trying to do over the last year is to meet some of those
people who have made use of the Pro Bono Unit. What has really struck me is (1)
the very clear understanding as to the benefit that they have derived from
representation and (2) (and this was an interesting one, from the cases that went to
trial and costs budgets were nonetheless prepared), what was interesting was often
the feedback I was given was that they were surprised how reasonable the fee was
of the barrister who was representing them on a pro bono basis. I thought that was
quite surprising because I think one of the challenges we have is that there are
definitely issues in terms of affordability of justice, but there is an also an issue of
perception. I think more people could afford legal representation through solicitors
and barristers than they do because they don’t think they could afford it. So it’s a
sort of double PR issue: both the importance of justice but also realising – and I think
particularly following the LASPO cuts that’s certainly something that’s come back to
me quite often – that even people who are still in scope assume they’re not because
there was quite a lot of publicity surrounding the LASPO cuts. So I think it’s
education as to what is available as much as anything.
Question from Commission:
Regarding whether there are areas of work in which the specialist advocacy skills of
the Bar are not needed
Response from Chantal-Aimée Doerries:
My instinctive reaction to that, and I’d want to think about it, is that they are needed
across the board, because I think one of the challenges is to generalise. Whether a
case before a tribunal or before a court is suitable would depend on the facts and
the legal argument in the particular case. I think it’s quite dangerous to say “well
over here you don’t really need the full package and over here you do.” We’ve seen
that to some extent in other debates surrounding legal funding and the funding of
the courts, so I think if you recognise the value of proper representation, then it
should be available across the board.
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Response from Martin Westgate:
In one sense you’re drawing the wrong lesson aren’t you? If you say, “well, for
tribunal cases often you don’t need representation therefore you may not need it
elsewhere”, it goes the other way, I think. You may need to re-think which are the
areas of tribunal cases where representation should be more prevalent. I can’t put
my finger on it at the moment, but certainly there was some research – it’s quite old
now – about relative success rates in employment tribunals whether you were
represented or were not represented, and the difference in outcome was
enormous. If you look at the work of the Social Security Chamber and the
complexity of benefits law, then at least when you get to the Upper Tribunal when
you’re arguing about pure points of law there should be representation there, for
example. So even if it doesn’t go the whole way, I think you need to look more
carefully at which tribunal areas need to have representation. And advice [by way
of legal help] prior to representation. That is the great gap now.
Question from Commission:
Regarding whether lawyers’ clients would be better advocates for justice if lawyers
treated them as participants in the process, rather than as subjects of the process
Response from Chantal-Aimée Doerries:
I suppose I’m bound to say there’s always room for improvement [in the way lawyers
act towards their clients. I’d be foolish if I didn’t say that. I don’t personally share
the experience that you’re describing but it’s certainly something I can go back and
speak to my members about. Generally, I think that the profession is a very modern
profession. It’s a profession that has moved with the times, and certainly my
experience isn’t – and not just my personal experience but I’ve been visiting Crown
Courts and other civil courts and certainly my experience is not of the client, if I can
put it that way, being treated as anything than really as the focal point because at
the end of the day that’s what we’re there for.
But if you’re suggesting there are problems it is always something we could look at
by way of education. My feeling is that the profession has moved in that regard
quite substantially, and actually my experience is that generally speaking if you
speak to people who have been through the process, particularly the trial process,
they advocate the benefit of what they’ve seen certainly in the civil area. One of
the interesting things – and it’s anecdotal but I’ve certainly seen it several times – is
that clients who don’t see the full process (and many choose not to) are more likely
to complain even though they’ve had a good settlement than clients who have
actually seen justice in action and had their day in court. In some ways I find that
quite comforting because I think that when people get as far as the door of the court
the experience is not always but is often a positive one within the remit of the fact
that they are in court in the first place.
In picking up the point that we need to reach out to those people and to try and
encourage them to tell their story, if I could just anecdotally come back to the Bar
placement schemes we are running, one of the things that struck me – and it isn’t a
direct answer to your question – was that one of the students who won the essay
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(we were requiring them to write an essay about things they had learned) told me,
or her essay told us, how what she had learned in those three days was not just
about the justice system, but that she had also learned another lesson: that you
could disagree with another person without shouting at them. It really struck me
because she had not only learned what our system is about and that you can take
your dispute to court and have it adjudicated upon, but she had also learned another
lesson. That sort of comes full circle in terms of the importance of the PR exercise
that we have and how effectively it could go beyond simply explaining our justice
system.
Question from Commission:
Regarding the Bar Council’s present stance on the desirability of creating a
Contingency Legal Aid Fund (CLAF)
Response from Chantal-Aimée Doerries:
As you rightly say it’s been a topic which we’ve supported for many years going back,
I think, way back when Heather Hallett was Chairman of the Bar. Guy Mansfield has
definitely been a mover in that. We welcomed the speech and we’re sitting down
with the Law Society and CILEx and putting together a working group. We are going
to look into it. The fundamental question is: is it financially viable? will it work? The
concept is one we certainly commend, but the real question – and it is that which
has stopped us in the past – is: will the market sustain a CLAF? We’re hoping to
work together with some of the funders in the market as well to get some hands on
experience if I can put it that way, beyond lawyers…
I think the challenge, I’m bound to say, is the seed corn funding and then whether it
will continue – whether it would be viable financially after that. Those are the two
main areas.
It has worked in some jurisdictions so we’ve always been a supporter of it. I’m only
being cautious because there have been issues with it in the past, but in principle
we’re enthusiastic if we can make it work.
Response from Mark Hatcher
Just to add a footnote if I may on the CLAF point. At the Bar Council we did invest
a significant amount of resource, both time and money and interest in the
concept. We engaged specialist economic consultants to look at the financial
liability of a CLAF scheme and the preliminary results were encouraging. We
pressed the pause button in 2012 when the LASPO Bill was going through Parliament
for tactical reasons. We didn’t want to let the Government off the hook and to look
towards a CLAF as the solution to all our problems, but the time is right for all sorts
of reasons – and Rupert Jackson articulates them very well in his speech the other
week. As Chantelle has indicated it is an idea whose time has come round again. So
we are actively engaged with the Law Society and CILEx and we hope to produce
some results by the end of the year.

Question from Bill Waddington:
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I am going back to this PR point, because I do think this is important. I think you hit
the nail on the head when you said that as a profession we are very good
communicators in the job that we do, but when it comes to communicating to
people outside the profession at what we do, we’re terribly bad. There are two
reasons for that, (1) because we’re bad and (2) because the media who we actually
need to promulgate the good stories about justice are generally speaking not very
interested when lawyers are talking to them. That said, my experience in the three
years before this last General Election when what we were trying to do was to make
justice an election issue – a basic human right as important as education and health
– I have to say that no politicians were interested. The Guardian, as you might
expect, kicked it around a bit, and we did run a ballot through a PR campaign. Much
to our surprise something like 67 or 71% of those who answered the questions felt
that justice was as important, if not more important than the National Health
Service. So the public, certainly in that particular ballot, did think that it is extremely
important, but it is up to the profession to get the message out there not just by the
educating of children and taking them to court and showing them mock trials and
so on, but getting the general public to realise that actually justice is an
extraordinarily important concept. There isn’t any question there, but I just
wondered if anybody has got any better ideas as to how we go about educating the
media that this is actually quite an important topic.
Response from Chantal-Aimée Doerries:
I will think about this and write back to you, if I may, but if you’ll excuse me this is a
very quick response and not as fulsome as it probably should be. There are plenty
of stories out there today, some further away from home, some closer to home, that
really highlight the importance of a justice system. If we look beyond our own
borders and look at what’s been going in China and Hong Kong recently in relation
to some of the arrests of some of the human rights lawyers and some of the
booksellers in Hong Kong, these stories are ones that I sometimes feel are reported
across the Press widely but not always necessarily in recognition as to what we have
here. I do think that sometimes we should focus value on what we have, perhaps
by context of real life stories, rather than taking for granted that certain things would
not happen closer to home. That’s a loose answer but we’ll certainly take that away
and come back to you.
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Evidence: Professor Richard Susskind
Date of session: 23 February 2016
Professor Richard Susskind OBE is an author, speaker, and independent adviser to major professional firms
and to national governments. His main area of expertise is the future of professional service and, in
particular, the way in which the IT and the Internet are changing the work of lawyers. He has worked on
legal technology for over 30 years. He lectures internationally, has written many books, and advised on
numerous government inquiries.
Richard lectures internationally and has been invited to speak in over 40 countries and has addressed
audiences (in person and electronically), numbering more than 250,000. He has written and edited
numerous books, including Expert Systems in Law (OUP, 1987), The Future of Law (OUP, 1996),
Transforming the Law (OUP, 2000), The Susskind Interviews: Legal Experts in Changing Times (Sweet &
Maxwell, 2005), The End of Lawyers? Rethinking the Nature of Legal Services (OUP, 2008), Tomorrow’s
Lawyers (2013), and The Future of the Professions (with Daniel Susskind, 2015) and has written at least
150 columns for The Times. His work has been translated into 10 languages.

Professor Susskind opened by telling the Commission that he had devoted his entire adult life to
thinking about how technology might transform the way the justice system works. He went on to
offer comment under a number of headings. What follows is a summary of his oral evidence:
Part I: Summary of oral evidence
(1) Technological change
It is now 20 years since he wrote his book the Future of Law in which he explored
the possibilities of what technology might do. Since then it has evolved at an
unimaginable rate. The changes can broadly be categorised under four headings:
i.

An exponential growth in information technology: in processing power,
bandwidth etc. A more than 1,000-fold increase in storage capacities in ten
years, for example. We are now at the knee of the curve. It is about to take
off in ways that we don’t understand;

ii.

Increasingly capable machines. New systems, new apps etc. are taking on
tasks we thought could only be done by human beings. A massive increase
in the kind of things they can do. A qualitative as well as a quantitative shift;

iii.

Increasingly pervasive devices. More people have more devices than
ever. There are 2 billion smartphone users: the number is expected to be 4
billion by 2020;

iv.

Increasingly connected human beings. Connections through social media,
open source software, the integration of different digital technologies etc.

It is often said that about 80% of people in the UK have Internet connections. In
fact, all but about 3% of them have some kind of access to the Internet through
friends and family. The digitally deprived are very hard to reach, but there are fewer
of them than we might think.
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(2) Public legal education and preventive justice
In the 1990s he had held the view, like Lord Woolf and many others, that improving
access to justice was simply about improving access to the courts. In fact, it is
broader than that: it is about dispute containment as much as it is about dispute
resolution.27 At present incentives seem to be in place which encourage people’s
problems to escalate. The systems used by courts and lawyers exist both
institutionally and economically to escalate disputes, not to contain or prevent
them. It would be marvellous if they contained and dissolved disputes, as opposed
to seeking out ways to resolve them.
This trinity of dispute resolution, dispute containment and dispute avoidance is
fundamental to the delivery of access to justice.
If we take off our legal hats, most people would refer there to be no problem at
all. The ambulance should be at the top of the cliff, unused.28 The state should play
its part in promoting dispute avoidance. If we place a fence at the top of the cliff,
we will reduce the need for dispute resolution.
Public legal education is another aspect of this. Most people think of the law as
imposing restrictions. Actually it is wonderfully empowering if we know what our
entitlements are, and what avenues are available to us to pursue claims and enforce
our rights in relation to our employer, landlord, retailer etc.
In his book Transforming the Law (2000) he wrote about the legal service chain: how
events actually unfold in practice. This has three stages:
i.

Recognition

The first stage is when someone recognises that their circumstances are ones in
which the law has a bearing. The paradox inherent in our traditional, reactive legal
service is that unless you are a lawyer you don’t know that your situation is laden
with legal implications. Public legal education seeks to overcome this.
ii.

Selection

The next stage comes when you know you have a legal problem, but you don’t know
who can help you: is it a lawyer, an online service, a barrister etc.? Most people
don’t know the difference between solicitors and barristers, or the difference
between a court, a tribunal and an ombudsman.29
iii.

Service delivery

The final stage comes when you have to understand how services are best
delivered. Is access to a court the best way of resolving your problem? Do we need
to congregate together in one place to resolve a difference, or can we use online or

27

See the Civil Justice Council’s report (2015) on Online Dispute Resolution which Professor Susskind chaired.
Accessed September 2017. https://www.judiciary.gov.uk/reviews/online-dispute-resolution/
28
Lord Low adopted the same analogy in his evidence to the Commission.
29
Research in the USA showed that 50% of people understood “mediation” to mean “meditation”.
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other means of alternative dispute resolution? What is the role of online dispute
resolution, online advice services, online diagnostic services etc.?
In other words, before we can talk about access to the courts, there are the two
earlier stages we have to consider first.
We must appreciate, too, that there is no finishing line with technology. The world
is moving very fast. The provision of online information guide services is a natural
use of technology.
(3) Conclusion
We live in a time of greater technological progress than the world has ever seen. It
is occurring on our watch. It is manifested in the switch from print to online
newspapers. In many everyday situations, most people’s natural first point of call
tends to be technology, and the justice system should reflect this changed
reality. Currently the justice system is not meeting the needs of those who need it
most. The changes that are needed don’t just relate to the delivery of a
service. They also relate to the way we recognise that our problems be have a legal
character, and how we then select the service we need.

Part II: Questions and answers
Professor Susskind went on to answer the questions put to him by members of the Commission
(again, this is a summary of his comments):
(1) On the new systems we should be aiming for:
He is not blind to the limitations of technology. The kinds of systems he has in mind
(when compared what we have now) do not involve rocket science. They are as easy
as Amazon to use. The website at www.resolver.co.uk should be compulsory
viewing for people who are interested in seeing what may be possible. It is
providing an intuitive, easy to use, jargon-fee way to complain about the problems
you have with suppliers.
I.T. projects in the public sector can become over-engineered, with far too little
emphasis being placed upon the needs of users. Our legal system has been designed
by lawyers for lawyers. It should be designed, instead, by consumers for consumers
– not by lawyers. In accountancy, for instance, we can create systems that are better
and more reliable than what we have now. In the NHS technology is being used to
try to improve a dire situation. We are looking for something better than what we
have now – not for the best. Voltaire would approve. The severe financial
constraints we have experienced since 2008 are encouraging the legal sector to
think more creatively, in ways they wouldn’t have countenanced in better times.
In Uganda, a young man is promoting a barefoot lawyer’s service, similar to the
service provided by barefoot paramedics, which has had a major impact.30 The
service is accessible by tablet etc. Paralegals can go out to the villages of Uganda to

30

Accessed September 2017: https://barefootlaw.org/
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see abused women who have no idea what their entitlements are, and what their
remedies might be.
There is also potential for self-help. Well over 1 billion people now have
iPhones. Many homeless people possess handheld devices, which represent their
connection to survival. Something similar to the Ugandan barefoot lawyer project
should be developed here. In simple areas of law, we should be identifying 20 main
problem areas with simple diagnostic tools and dropdown menus to explain things
in simple terms.
Initiatives in the United States are well worth exploring.31 Very good work has been
carried out there in the development of online services.
(2) On the need for a strategic approach
The way in which we use pro bono lawyers will have to change. Traditionally they
take time out of their practice to do pro bono work in courts or tribunals or in other
people’s offices. But now that many more people have access to Skype, couldn’t
potential clients go online, identify their problem out of 20 different subject matters,
and click the button? Of our 150,000 lawyers, 2,000 of them might make a
commitment to be available online at any particular time. In this way there would
always be someone online to take a call.
We could do a far better job than we are doing at present. At present there is no
over-arching strategy, no systematic long-term thinking. A strategy will be needed,
to enable us to bring these resources together. Currently we are trying to fix access
to justice in a very piecemeal way. There are so many websites: how can anyone
judge their provenance, their reliability, etc.? NHS Online was a very good example
of the value of centralisation – until the Coalition Government dismantled it. The
legal profession needs something equivalent, with an identifiable brand, through
the operation of some kind of portal. At present, if you are not a lawyer you do not
know where to go for help.
(3) On how to start creating a better legal world
If there is something wrong in practice, there is something wrong with the theory
behind it. How can we start creating a better legal world? We do it by increments:
not in one great leap into expert diagnostic systems and the like. How do we get
from here to there? In measured steps.
Professor Roger Smith has been round the world looking at systems overseas. You
need to hear from him.32

31

www.probono.net for instance. Its website bears the message: “The need for legal services among the poor
is overwhelming. According to an American Bar Association study, at least 40% of low and moderate-income
households experience a legal problem each year. Yet studies show that the collective civil legal aid effort is
meeting only about 20% of the legal needs of low-income people.”
32
As the Commission did, two weeks later.
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A Commissioner has mentioned the recent Law for Life study, whose findings were
based on large sets of data accumulated in 2010 and 2012.33 There has been more
recent work which shows a greater number of people are now using the Internet for
some purpose or other.
To make the move to a better legal world, you don’t start off with online legal
information and guidance. If people are online, a natural first step for them is to use
Skype. Anyone with an Internet connection will have access to Skype. The first step
would be to have human beings involved, but in a much more efficient way than is
happening today. This would be a far better way of using our limited physical
resources.
We must remember we are not planning a system for 2016, but for future years. We
have got to aim for the future: to try and understand where technology will be in,
say, five and ten years’ time.
A useful first step would be to make advice services online via Skype, Facetime or
online chat. More and more people are feeling comfortable when they come
online. We also need to start working, in parallel, on the development of systems
like www.resolver.co.uk The take-up shows evidence of the market needs for this
type of product. I remember showing the Rechtwijzer system to judges. You need
to see this system in action.34
In the world beyond the law, 48 million people in the USA recently submitted their
tax returns online. 3-4 years ago this simply wasn’t possible. We need to achieve a
blend: we should develop online services while at the same being ready to provide
human help to hard-to-reach groups.
Of course online courts can’t be unassisted, at least at the start.
(4) On the reluctance of professions to embrace transformative change
He is not prepared to take an uncritical look at the legal profession. He has seen
nothing that presents a benign view of the legal profession, taken as a whole. He
has also spent five years studying the practices of doctors, accountants and so
on. He is not suggesting that there is any malice at work. However, in terms of
economic and institutional incentives, we are inclined to conceptualise and
categorise issues as problems in our fields in our own orthodox legal ways.
There is empirical evidence of the value of changing practices in the field of family
law. In collaborative law, two lawyers resolve marital issues together.35 They agree
33

Law for Life. Lisa Wintersteiger. (2015) Legal needs, Legal capability and the Role of Public Legal Education
Accessed September 2017: http://www.lawforlife.org.uk/wp-content/uploads/Legal-needs-Legal-capabilityand-the-role-of-Public-Legal-Education.pdf
34
The Commission’s next witness, Roger Smith, talked about this system. Although his description was now
three years old, a 2013 blog gives a vivid, step by step description of what the site sets out to
achieve. Accessed September 2017: http://www.rogersmith.info/ive-seen-the-future-it-works-maybe-andits-in-dutch/ More up to date information is available on the Rechtwijzer website. Accessed September
2017: http://www.hiil.org/project/rechtwijzer
35
The website describes collaborative practice like this: “Collaborative Practice allows divorcing or separating
couples to work together as a team with trained professionals, to resolve disputes respectfully, without going
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a date, and if after that date the dispute is not resolved they have to withdraw. This
practice changes their incentives, and thereby changes the pace at which they
resolve cases. This has been well-researched. At present we incentivise
inefficiency. We don’t reward efficiency.
We need to explore whether there are other ways of sorting out problems to which
the professions have provided the answer in the past. We can’t afford their current
answers. Our educational, health and legal systems are all creaking. At present we
only have one mechanism for making our expertise available. We need more than
one.
Lawyers don’t like this sort of talk. New entrants to the profession are asked
whether they want to be like Rumpole of the Bailey, but that is a 20th century
conception of legal practice. Nowadays you should go into the law to improve
access to justice, not to pursue the traditional profession of being a lawyer. The new
generation of young professional men and women are going to be the people who
change the way we work – not to preserve the way we work.
We should not shy away from criticising institutions. Is it anti-lawyer rhetoric that
makes lawyers unable to change? No, they don’t want to change because they, like
all the rest of us, are deeply entrenched in our current working habits. Sometimes
lawyers joke that they hope they get to retirement age before these changes
happen: there is some truth in this saying.
The new professions will need wholly new skills, when compared with those that
their members possess now. They will require people to design systems. Who goes
through law school today thinking they will become a systems designer? Imagine,
for example, you developed an online system in welfare advice which would help
millions of people at once. That is a much more exciting prospect than becoming a
traditional lawyer. Today accountants are transforming their tax and audit practices
and are being much more open to change.
Look at what happened to the mercers, the wheelwrights, the tallow chandlers…
There are different, better ways of making candles now, and there are different,
better ways of making legal advice available.
He is not intending to insult the legal profession: just to challenge it.

(5) The value of technology in creating new ways of doing things and correcting power
imbalances
He very much agrees that we should not be using technology to try to streamline
inefficient manual processes (like the processes used by the Legal Aid Agency). It
to court. Each client has the support, protection and guidance of his or her own lawyer. Together, the lawyers
and clients form the collaborative component of Collaborative Practice. The lawyers agree that they are there
to help the clients through the collaborative process, they are not there to take the case to court and are
prevented from doing so. The main elements of Collaborative Practice are set out in a contract called a
Participation Agreement, which both the lawyers and the clients sign.” Accessed September 2017:
http://www.collaborativefamilylawyers.co.uk/about-collaborative-practice
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should be used to design new and better processes. Instead of fine-tuning current
systems, we should go for radically new ways of looking at these issues.
We can develop predictive technologies to calculate the likely expenditure of costs
on a case, based on past data. Big Data was used to help a machine with no
knowledge of law to predict the outcome of patents cases, its work being founded
on a database of 22,000 past cases. Predictive analysis is already more effective
than human reasoning in the US medical profession, and it is becoming more
reliable. When filling out bureaucratic forms you are doing a predictive task: how
long am I going to take on each task etc. This can be automated.
He hopes that the arrival of online courts will reverse the playing field and correct
the present power imbalance. It should be easier to change the behaviour of
powerful people – employers, landlords etc. – if people know their entitlements and
have a better chance of asserting their rights.
We should allow people who are computer literate to get on, on their own. We
must also be able to assist those who need it.
Of course we will need to have human beings “in the loop” to deal with people like
those who are so depressed about life that they can’t open the envelope which tells
them they have problems – with the result that the problems escalate.
We also need to change the nature of the physical locations at which help is
given. Why can’t we have stations within the community where people can go and
plug in and get help – help on both health and legal issues, because the two are so
interrelated.36 There would then be a mixture of machines and people to provide
the help you need. Compare the scene at a ticket barrier at a railway station. Most
people get through without help, but there are some station staff available who can
help if need be. One of the qualities for the advisers of the future is empathy:
becoming less of a technical problem-solver and more of an emotional advisor. If
the work that is required of advisors is counselling, they should be trained for that.
Technology is not the panacea which can solve all mankind’s problems. The more
facilities are available; the more empowered people will be. Easier access to the
answers also makes people like landlords less inclined to blind their tenants with
legal science. Their bad behaviour would be more easily overcome if people are
more likely to be able to hold them to account. We have to set up systems in ways
that motivate people in power – landlords, employers, police officers etc. – to
behave well in the first place.
On the fundamental problems in society that relate to imbalances in power,
technology democratises. It spreads power more evenly. It is all about getting to a
better place – not to the best place. Voltaire again.
(6) The importance of brand names and the way things should develop

36

For this interrelation, see Lord Low’s evidence to the Commission and the Low Commission’s third report
(July 2015). See fn 21 above.
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It is of fundamental importance that people should know which sites they can
trust. This needs strategic thinking. It is allied to the questions about
brand. Citizens Advice is the best-known brand, and as such it is the first port of call
for many people. If you ask most worried people where they would go to for advice,
they will name Citizens Advice. It would be good to utilise this brand. The use of
SEO (search engine optimisation) so that the best one comes up on google searches
etc. is entirely feasible. Confidence in brand is really important. Trust in online
advice is absolutely crucial. As a user you can’t judge if the advice you receive is
good or bad. If it is delivered by Citizens Advice they will have confidence.
In social media people express their views on the services they receive. Things like
eBay work because people express their opinions. The same will happen with legal
information systems. The best will rise to the top.
We are much too focused on formal credentials. In the online world people are
more focused on reality: did it help, was it useful? People will share their
experiences.
In our Committee we identified 18 different situations which dominate legal aid
costs.
(7) Strategic leadership by the commons
Strategic leadership can be developed in three ways: control by the market alone;
control by the government and voluntary sector; or by the commons. The third
option is what he prefers. Look at Wikipedia. 10 years ago we would have thought
it unreliable. Now we know it is a phenomenal resource. Lots of new research and
programming is being developed on commons basis: it will be a common forum in
future.
The point is to allow people to do things in entirely new and different ways. This is
the challenge across the professions. The real ground-breakers are not automating
the problem systems of the past, but inventing entirely new solutions.37

37

In the past Richard Susskind frequently referred to cash machines in this context. Banks never used to make
money available by letting customers take it from a hole in a wall. They had to queue at a cash
desk. Automation made it possible for banks to introduce an entirely new and much more efficient way of
doing the job.
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Evidence: Professor Roger Smith
Date of session: 8 March 2016
Professor Roger Smith OBE is a solicitor and expert on legal aid, technology and access to justice in domestic
and international contexts. He has previously been the Director of Legal Action Group (LAG) and JUSTICE, as
well as working for organisations like the Child Poverty Action Group and The Law Society.

The evidence of Professor Smith is divided into three parts:
i.
ii.
iii.

The complete text of the written evidence Professor Smith submitted in advance of
his appearance on 8th March 2016
Some opening remarks from oral evidence
His answers when questioned by the Commission

Part I: Written evidence
A number of principles and observations should underlie consideration of future
policy in relation to the provision of justice and access to it. These are not inherently
political: the principles should be capable of agreement by all political parties.
The extent of the cuts to legal aid other elements of the justice system has been
such as to challenge the paradigm on which it is constructed. It would seem that we
can no longer afford a model in which we can run an adversarial justice system in
which an adjudicator in any serious case can rely on the legal representation of both
parties in roughly equal terms. Personally, I regret this but the financial framework
provides an unavoidable bracket around what can be provided. The current spend
on legal aid is around £1.6 billion. It would seem imprudent to think of that
expanding by anything more than, say, a maximum of 10 per cent. We have to face
the consequences of that assessment of practicality. We will not return to legal aid
in the form to which we have been accustomed prior to the LASPO reforms. So what
are we going to do about it?
We should begin by defining the task. For the Commission, this is expressed on the
Fabian Society website as follows:
‘The Commission will seek to determine how the State can guarantee, in the
context of an ever greater strain on public finances, that those who need
access to advice or representation in order to enforce their rights have
access to it.’
I believe that this is too narrow. It should be expressed as
‘how the state can ensure that citizens obtain their constitutional rights in
relation to the provision of justice guaranteed by the state.’
In other words, we need a justice policy – not a legal aid or even an access to justice
policy – which includes formerly separate consideration of the operation of the
courts, tribunals, legal aid and the advice sector. If we can make savings in one
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category, we should be able to carry those over to fund within another if that would
be helpful overall.
There needs to be cross-party agreement on the objectives of justice policy. Happily,
the objective can be articulated either in terms of glorious implementation of the
timeless principles first outlined in Magna Carta38 and honed by the common law
(see for example Mr Justice Laws’ judgment in Witham39). Alternatively, those that
favour the European Convention on Human Rights can point to the summary of most
of those principles in its Article 640 as going some way to expressing them in a
modern form.
The objectives of the government’s justice policy need to be built from the ground
up – with nothing assumed about how they will be met. Legal Aid is the answer to a
need: not the need itself. Any government has, in my view, a duty to ensure that:


Every citizen understands their legal rights, legal obligations and the
constitution of the UK;



Every citizen can exercise their rights or defend themselves from the
assertion of others’ rights against them;



Those citizens that require assistance to exercise their rights by way of
information, advice or representation can do so in an appropriate way
and at a proportionate cost.

A construction of a hierarchy of duties in this form reverses the usual approach. It is
necessary to begin with the obligation to provide information and education. This
will include what is provided in schools (out of the immediate remit but important)
and what is available on general legal information websites such as org.uk,
advicenow.org.uk or specialist sites like that of Shelter.41 In this context, there
should be increasing use of the Internet to provide assistance through interactive
provision such as the Rechtwijzer42 in The Netherlands; the kind of site that which
Relate 43is developing here along similar lines; or MyLawBC44 in British Columbia –
both of which are also based on the Rechtwijzer. We should accept an Internet-led
approach to general advice while accepting that we should assume that perhaps
only half the population can use it effectively on their own. We should, however,
encourage – and fund – organisations on the ground – like the physical CABs and
other independent and/or specialist organisations – which can help people on a face
38

“We will sell to no man, we will not deny or defer to any man either Justice or Right.”
“Access to the courts is a constitutional right; it can only be denied by the government if it persuades
Parliament to pass legislation which specifically – in effect by express provision – permits the executive to turn
people away from the court door.” Accessed September 2017:
http://www.bailii.org/ew/cases/EWHC/Admin/1997/237.html
40
“In the determination of his civil rights and obligations or of any criminal charge against him, everyone is
entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal
established by law… Everyone charged with a criminal offence shall be presumed innocent until proved guilty
according to law.”
41
Accessed September 2017: http://england.shelter.org.uk/get_advice
42
See fn 3 above.
43
Accessed September 2017: https://www.relate.org.uk/
44
(Accessed September 2017: http://www.mylawbc.com/
39
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to face basis. We should experiment with the use of video based face-to-face
communication in areas which are ‘advice deserts’ lacking physical advice agencies
but which may have other outlets for assistance.
We should accept that courts and tribunals must now, in principle, be constructed
so that a person can resolve their own case through litigation if required. We should
use technology as much as possible to do this. We should fund assistance for
litigants through web and physically based provision in tribunals and courts. We
should facilitate electronic filing. We should implement automated document
assembly so that a litigant – some perhaps with minimal assistance – can file papers
in an orderly way. We should have ways in which those without credit or debit cards
can pay court fees. We should construct small claims procedures that reverse the
usual expectations and are built to a proportionate cost for the litigant and promise
resolution within a defined time unless there are good reasons otherwise. It would
be interesting to experiment with penalising a court administration by requiring it
to return a proportion of fees if it did not meet time expectations in the same ways
as are airlines. It is surely time for the public sector to meet the standards of the
private.
The consultation has specifically asked about personal injury litigation. Net-based
provision should encourage parties to reach a settlement on acceptable terms. This
has been pioneered and piloted in The Netherlands (though established interests
saw that it got no further). Court-supervised software should encourage each party
to state their case; minimise disagreement and come to settlement if possible or, if
not, to identify and minimise divergence. This could be part of what the Briggs
report on the structure of the civil courts45 has called Stage 1 of the small claims
procedure. The relevant law on liability and on quantum can be built into the
system. Those cases that lead, nevertheless, to litigation should be funded by a
variant of legal aid subject to a means-tested administration fee. We should return
to a modified form of legal aid with a legal aid administration responsible for
consideration of merit and remove the uplift on costs that has been possible under
forms of conditional fee.
Court fees should be means-tested on a transparent basis e.g. automatically
calculated on issue. Excessive fees such as those in employment tribunals should be
removed. No fee should represent more than the cost of the transaction for which
it is levied.
There should be a combined review of criminal law and procedure with a view to
reducing cost. Consideration should be given to employing counsel, selected on a
competitive basis, on annual retainer with an obligation to work for an agreed
minimum number of days per year in return for a guaranteed annual sum. The
emergence of a smaller number of more concentrated criminal solicitor firms is now
probably unavoidable. The consequence should be recognised. We are moving
effectively to a form of contracted public defender scheme. So, we should accept
quality-based assessment based on the best models in the world for quality
45

Accessed September 2017: https://www.judiciary.gov.uk/wp-content/uploads/2016/01/CCSR-interimreport-dec-15-final-31.pdf
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control. In my view, that means Chile where those supplying public defence are
monitored in relation to their actual results in terms of acquittal and sentence as
well as through tape recordings of actual hearings. We should seek to make savings
in criminal provision to be able to restore cuts to civil legal aid.
We should provide assistance for those going through divorce. In the first instance,
this should be through net-based advice and educational provision of the kind
available in the Families Change46 programmes in British Columbia and
California. Legal aid should be extended to cover an adequate definition of domestic
violence.
We must address the issue of the withdrawal of legal aid for social welfare law. The
first line of provision should be through Internet-based provision with support from
appropriate institutions through face-to face, physically present advisers or videoconnected advisers. These could be both not for profit centres like law centres,
CABs or Shelter and private providers operating under contract. I would seek a
coherent regional network of provision. I would wrap this level of provision up with
the general advice considered earlier.
An overall justice policy requires appropriate institutional support. This should be
led by the Ministry of Justice and the Lord Chancellor. There need to be provisions
to counter institutional inertia. The Ministry should fund a Justice Commission
chaired by a senior judge whose task is to advise on, foster and evaluate
innovation. It should report annually. As to administration of the courts, Her
Majesty’s Courts and Tribunals Service could continue as now. There should be a
separate statutorily created body responsible for the funding and/or co-ordination
of all aspects of Legal Aid, Advice and Representation, including what has been the
separate voluntary sector. It is noticeable that countries with such a body e.g. The
Netherlands, the USA or most of the provinces of Canada are encouraged to
undertake much more innovation than is our rather static Legal Aid Agency. It will
also avoid the problems that will undoubtedly come in relation to the rather shaky
provisions as to independence of the Director of Legal Aid Casework.

Part II: Opening remarks
I am talking about a constitutional right to justice, not rights granted by politicians.
It is in my view important to consider the budget that is likely to be available. I
assume it will be £1.6 billion. Realistically, the legal aid budget will not go back to
£2 billion. With a following wind there might be a 10% increase, but that is more
than I think it would be prudent to allow for.
It follows that the paradigm since World War II for public funding of legal aid is over:
that system is bust. We therefore need a radical rethink, combining legal assistance
and representation with funding the courts. It is an opportunity to come up with
some interesting proposals.

46

Accessed September 2017: http://www.familieschange.ca/
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The one bright star on the horizon is the technological revolution. This provides
opportunities for the law. The important question is what do we need if the state is
to perform its duty of providing justice – NOT merely access to justice. Legal aid is
just one part of the answer.
Disputes need to be resolved fairly, whether the dispute is between the citizen and
the state or between citizens. The citizen has a right to information: the state should
ensure that the citizen knows what his rights are and how to exercise them. It
should also put money into a procedure for adjudicating unresolved
disputes. Between these two extremes, it should provide a graded system of
information. What is new is that this will be digitally led. There should be better
provision to assist the courts.
I have no prejudices against the use of salaried lawyers. In other countries public
defender systems work well. The bottom line is that we should reconceive the
whole process.

Part III: Questions and answers
On his interest in this area:
My interest in this topic began when there was a proposal to use hotlines to replace
face-to-face advice. I knew of research in the United States. Then, with Alan
Paterson of Strathclyde University, I stumbled into the world of technology.47 My
report on Digital delivery of legal service to people on low incomes48 for the Legal
Education Foundation came next. I will be starting an update on this report this
afternoon, and there are exciting possibilities. And all this leads on to Lord Justice
Briggs’s proposal for online dispute resolution.49
On the existence of three main hubs for new developments:
First, there is the collaboration between the Dutch Legal Aid Board and an academic
institution that has produced the Rechtwijzer. This was initially designed for
matrimonial clients. It is web-based, with guided pathways (including
mediation). The hope is to make provision that is better and cheaper than exists at
present. The new Version 2 is much more ambitious. It brings people close to the
resolution of their disputes. The Dutch are entrepreneurial. They used to sail the
seas in search of wealth. They are selling their wares. They would be happy to see
you. Go on their website with a Google translator. This is a paradigm vendor. No
other website looks so good. Legal advice websites are usually boring. The
Rechtwijzer (like BA.com) gets you the information you want. The Dutch will sell
Rectwijzer wherever they can.

47

R.Smith & A.Paterson. (2014) Face-to-face legal services and their alternatives Accessed September 2017:
https://www.strath.ac.uk/media/faculties/hass/law/cpls/Face_to_Face.pdf
48
Roger Smith. (2014) Digital Delivery of Services to People on Low Incomes Accessed September 2017:
https://www.thelegaleducationfoundation.org/digital/digital-report
49
Lord Justice Briggs. (2016) Interim report in the Civil Courts Structure Review Accessed September 2017:
https://www.judiciary.gov.uk/wp-content/uploads/2016/01/CCSR-interim-report-dec-15-final-31.pdf
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Then there is the work of Relate. You should ask Laura Dyson about it. They have
put it online. It would be interesting to know where they have got to.
In British Columbia, MyLawBC is coming into operation very soon.
There are three organisations in British Columbia:
In Victoria, civil servants are devising an online resolution tribunal. It has not yet
started to operate. The scheme is much more ambitious than a small claims
court. It also gives advice.
Then there is MyLawBC;
And, thirdly, there is the Justice Education Society’s public legal education website.
A Californian court bought a program from the Justice Education Society called
“Families Change”. It helps people though divorce and the problems that affect
children after their parents separate. It gives a representation of a village. You walk
about and learn various things.
The Internet is delivering information where it is needed. California is a hub,
including electronic filing and other things it is promising to do. You should study
what is going on there.
On the question of oversimplifying the law:
I believe that it is the prime duty of the state to ensure that all its citizens receive
justice. Simplification is easier to talk about than to provide. The Dutch do it. But
our process of law-making makes things complicated. Nobody would argue that the
law should be as complicated as it is.
I have no objection to the House of Commons Justice Committee expressing interest
in the Law Commission’s plans to simplify the law. However, I teach terrorism
law. There was a very complicated interaction between statute law and case law,
and then there were the control orders, followed by TPIMs. The law is extremely
complicated. I don’t dissent from the proposition that simplification is desirable.
On the constitutional right of access to justice:
You will need a constitutional lawyer to advise you on what our unwritten
constitution says about justice. I don’t know how the case law has developed. This
is more a political point because politicians can always change things. I simply want
to assert that there is a constitutional right to justice. Magna Carta, ECHR Article 6
and Laws J in Witham are good starting points. The common law seems pretty clear
to me. I am talking about a constitutional principle, a right that is enforceable.
On the impact of cuts to legal aid:
I am not the right person to answer detailed questions about the effect of the
cuts. The number of people receiving publicly funded advice on welfare law50 has
dropped by 80%. Others can talk to you about the effect of this. To find where
50
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savings might be made you will need to find a sceptical legal aid practitioner who
would be willing to spill the beans about the areas in which he/she is
overpaid. Legal aid has been pared to the bone, but legal aid bureaucracy is still
very expensive. Given the current political and economic climate, I am nervous
about suggesting where money might be better sent. There would be a danger that
the cuts would be made but the necessary replacement services not provided.
On the question of salaried public defenders:
I would make a distinction between civil and criminal. I started in a law. If they are
well managed centre law centres provide a good way of delivering services. For
poverty law I would combine Internet provision with salaried provision on a tailored
basis. People usually think of crime in relation to public defenders. There was,
however, a major difference between Judicare and public defenders. Now there is
not much difference, whether the provision is salaried or under contract. The US
Federal public defender system is good. So are some of the state systems – in
Oregon and Cook County, for example.
The major problem lies in the availability of resources. You get what you are willing
to pay for. We will have to take decisions on the question whether public defenders
are desirable. In this country a Labour Minister who was soon to lose his seat
commissioned research designed to achieve the result he wanted. In this
research51 a comparison was made between the cost of start-up public defender
systems, partly in Cheltenham and other peripheral places, in their first year of
operation and the cost of a properly functioning independent lawyer’s office. I
would discount that research. There is not such a stark distinction in comparative
cost now.
There are no problems about judging outcomes by criteria based on quality. In Chile
the monitoring is very tough. They look at the results of cases, clients’ sentences
etc. They also take and listen to tapes of proceedings. The reviewers are fully
funded and fully employed.
I wouldn’t mind some public defenders being drawn from the Bar. In New South
Wales some advocates were paid a retainer for one year at a time. If funding makes
it more costly to use the Bar, you should get six high profile barristers to do public
defence work with the likelihood of preferment when they have finished their
stint. Legal aid funding has been good for the Bar, but as things stand it is very
expensive, and with too much money going to the Bar, civil advice and domestic
violence help is underfunded. We must free up money from somewhere out of the
money we have been allotted for legal aid.
On the funding system more generally:
There should be a single justice fund. The spending on courts and tribunals and the
spending on civil and criminal legal aid should all come out of a single budget. Then
you can decide whether to buy yourself a judge or a QC or a lawyer or a
website. Ultimately a minister has to decide on spending choices.
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The Legal Aid Agency is a costly monstrosity. There is no evidence that it is
innovative or entrepreneurial or commercially minded. You should contrast the UK
with the USA or some of the Canadian provinces, where there are strong legal aid
boards independent of government. The abolition of the Legal Services
Commission was a mistake so far as the fostering of innovation was
concerned. Nothing is going to change with civil servants stifling momentum. In
other countries legal aid boards have powerful chief executives (as Steve Orchard
used to be).52 Policy-making here has now been stifled, and there is concern about
the independence of the Director of Legal Aid casework.
In other countries powerful legal aid organisations are given the power to
innovate. Look at the examples of this across Canada, for instance. The law has
massive interests at play in resisting change – the professions, for example. There
is so much incentive to do nothing. At least policy was being made in Steve
Orchard’s day at the Legal Services Commission, and research was being conducted
there until it was abolished. In other countries there are Access to Justice
Commissions, often headed by a judge.
On the tribunal system:
I have watched tribunals as they have become part of HMCTS. Sometimes they
display greater professionalism than they used to, but they are often horrendously
judicialised. The Employment Tribunal is a tribunal that has lost its way. There is a
high entry fee, and it has overlapping jurisdiction with the county court. Lord
Justice Briggs discusses this in his interim report. Claimants are seeking common
law damages in the county court via a less expensive process. Ombudsmen are free,
but are not necessarily better.
Personal injury law is an area where the use of technology can help. A system called
PICE53 in the Netherlands got nowhere. It tried to arrive at an agreed statement of
facts on the way towards agreements on liability and quantum. It never got beyond
a pilot stage, because there was so much opposition from the legal profession,
liability insurers etc.
Social security tribunals have also lost their way. Presenting officers often don’t
turn up until there is an appeal. I think that online courts offer a way forward here,
so long as the parties play their part (including the Government). The whole system
should be moving forward towards identifying the issues that are in dispute. We
want a system to solve the problems affecting the Department of Work and
Pensions (DWP). I would look at an adjudication system that is backed by
automated document assembly and by a means of guiding people through the
information they need to provide. People should be guided through the machine –
or provided with face-to-face advice if they are not up to doing this on their
own. The question is: how can we make the DWP processes better? There ought
to be automated processes first that deal with all the administrative
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stuff. Ultimately there will be a question of fact to be decided, which will need a
medical assessment.
On the need for a holistic approach to reform and the role of technology:
You shouldn’t plan the future by taking categories of law one by one: if you do there
will be a long queue of issues waiting to be tackled. If you tried to embark on an
academic study of questions of law, area by area, you would face all the same
problems as the Law Commission has.
Lord Justice Briggs shows that the future is in online courts. His is as good a point of
entry as any. How do we get housing disrepair disputes into court? The
Rechtwijzer is moving from family to housing and other areas. Consultation with
stakeholders leads to the development of guided pathways on how to resolve
disputes in the particular field.
I wouldn’t support the return to a system of Legal Help because of the cost. The
Green Form scheme was brilliant when it was started, but the law centres and the
legal profession saw they could make a killing out of it, and the cost of restoring it
would be enormous. Those days are gone. Today you should begin by studying
what the Internet can achieve. I know that some people cannot use it, and they
need to be provided for.
You mustn’t try and justify spending more on legal aid by talking about the savings
that would be achieved elsewhere if legal aid was restored in particular places.
We are spending £1.6 billion on legal aid and £3 billion on the courts. There is
bound to be a contrast between cheap and cheerful provision lower down and the
high fees in the higher courts. There should be a finite allocation of public resources
devoted towards on solving people’s problems.
We don’t know what technology can achieve. 50% of people can use the Internet
for legal advice at present and 50% can’t. Actually we don’t know how many people
can use the Internet to resolve their disputes, but I despair at the idea that it is not
worth doing. I have looked at the resolution of housing disrepair cases all round
the world. We have a very long way to go in improving our advice websites and
integrating what they do into systems for determining disputes. Yes, of course
many can’t use the Internet, but we should give it a go. Employment and housing
are priority issues. We simply don’t know how much technology can achieve in
these two fields.
True believers say that Artificial Intelligence can predict how long should be spent
on a case (to avoid us having to bear the cost of LAA bureaucracy). I don’t think we
have got that far yet, although I think it is likely we can achieve it in due course.
On Conditional Fee Arrangements:
Conditional Fee Agreements are another abomination. They are a way of
compensating solicitors for risks they don’t take. They were introduced as a way of
keeping high street firms going once legal aid was withdrawn from personal injury
cases. I would bring forward some form of self-financing funding system to support
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personal injury litigation.54 Not a Contingency Legal Aid Fund (CLAF), although this
solution possesses the crucial element of the need to assess risk. Having to put
money upfront is the problem that confronts the creators of CLAFs. But we need
some form of regulated self-financing system. Any costs that are recovered should
be paid back into the Fund without any uplift. Automated systems should take the
parties throughout the salient points in a case, which must then proceed to court if
this is necessary.
On his recommendation for some form of Justice Commission:
I am recommending some form of Justice Commission. Looking round the world
there are a lot of advantages in setting up a Commission as a means of promoting
innovation. There is the Canadian Forum for Civil Justice, for example, which has
worked well.55 There is also a Commission in Nova Scotia which is headed by the
Chief Justice. These Commissions have no money except for research, for which
money is coming from various foundations. Most of them have a judge in
charge. There is a balance to be struck here. A judge will suffer from political
constraints. On the other hand he/she will be interested in promoting justice.
I think the Civil Justice Council points the way to what I am talking about, with an
expansion to include criminal justice. There should be a 12-person board, bringing
in the major stakeholders.
On the money available and examples of best practice:
In Ontario there is significant funding for legal aid: it is a good system. But Quebec
is also reasonable, and British Columbia the most exciting.
I do think that realistically we should do the best we can with the money that is now
available, with a justice budget within the MoJ. There is a gradient between finding
out what your rights are and being a party in a case in the Supreme Court. All the
requisite funding is now within the MoJ except for Citizens Advice funding. The
Personal Support Unit,56 the Royal Courts of Justice’s Advice Bureau57 and the
arrangements for helping Litigants in Person all currently fall outside the allocation
of money for legal aid. They should all be part of the response that is required from
the state when it provides justice.
On innovating while keeping costs down:
How do we achieve innovation without the process getting very costly? The solution
lies in a mix of digital solutions and face-to-face advice and possibly public
defenders, too. There are issues around service delivery. You should look round
the world and see what is being done in different places.
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In the USA, 1% of the budget of the Legal Services Corporation58 goes on a
technology grants system.59 This incentive gets people to think how they could do
things better. There should be a challenge to people to come up with ideas. Prizes
help, especially if they are awarded by a Minister. Here the Legal Aid Agency stifles
innovation.
When a guided pathway approach is implemented, part of the process is
inquisitorial, as the system draws out the contents of what will be a statement of
claim.60 And if a judge faces two LIPs who don’t know the law or how to present
relevant facts, inevitably he/she will move towards an inquisitorial
approach. Judges must be less remote if there are a large number of LIPs. But as a
matter of philosophy I wouldn’t move away from a basically adversarial system.
To build up personal injuries cases, we try to reach an agreed statement of facts and
then identify where the disagreements lie. The system will demand that you
produce the documents to prove your case. It will be a system designed to bring
people together.
On some other thoughts:
My reading of history is that the Legal Services Commission had a real strength when
Steve Orchard was delivering services at a time when policy was minimal. He had
the data and he knew what was going on. Ministry officials should have lumped
it. It was a golden time. Policy was developing. Steve Orchard controlled the
budget. I think the Ministry wanted a weaker Board.
Lord Justice Briggs’s plans will succeed if more people enter Stage 1 than do at
present, and fewer enter Stage 3. We want to bring more people into the pot. I
would divide Stage 1 in two. Stage 1A would be the broad pre-action funnel and
Stage 1B seeks determination by a court (or prior agreement).
Judicial review is the most complicated area. It is concerned with constitutional
accountability. It would be the last place for IT: it is least suitable (and personal
injury litigation is the most suitable). These cases take a lot of bottoming
out. Technology will do best where the area is not too complex.
If you can attract income from other sources in addition to the £1.6 billion from the
state, I would support it.61
There should be an automatic rebate on court fees following a means test.
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We are currently bumping along the bottom, but any new Government will say that
this is what we have got to live with. It would enable people to know where they
stand if the Ministry of Justice is told that this is your budget for justice for the next
5 years. I believe that Central Government has an overall responsibility to ensure
adequate access to justice. There should be an overall central plan in relation to
the provision of what is to be met from the budget. There should be some local
provision – for advice agencies, for example – but a central website and central coordinating provision will be essential. I would have 12 regional centres which would
make physical provision to support the websites. The CLACs and CLANs were a bit
heavy-handed.62 Each centre should have £250,000 per year to supplement the
websites.
We should maximise people’s capacity to understand their entitlements and then
minimise the number of people who have to go to court because they cannot settle
their dispute. There should be a law that the arrangements have to be simple and
straightforward. It would be helpful to have simple propositions.
With a digital means of delivery all the costs are upfront. It will cost money upfront,
but I don’t think a lot of money will be needed: I would resist big bangs. I would do
it incrementally, starting with housing. I would encourage Shelter to devise the best
housing website on the Internet.
Finally, the Commission must look at the Rechtwijzer. Overseas jurisdictions should
be studied and allowed to make their mistakes, so that we can learn from them.
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Evidence: Criminal Law Solicitors’ Association and London Criminal Courts Solicitors’
Association
Date of session: 22 March 2016
The Commission received evidence from the Criminal Law Solicitors’ Association [CLSA] and the London
Criminal Courts Solicitors’ Association [LCCSA].
The LCCSA was represented by Jonathan Black, its immediate past-president. He runs a small practice in
Central London, BSB Solicitors. It is currently a two-partner practice employing four members of staff and
some genuine consultants. The firm has been practising legal aid crime since 2002. They recently moved to
premises in Gower Street. They cover a range of work, including some in-house advocacy. They are all duty
solicitors and they cover duty solicitor work, too.
The CLSA was represented by its Chair, Zoe Gascoyne. She is also the current Chief Assessor for the Criminal
Litigation Accreditation Scheme with the Law Society. She is a partner in a six-partner crime firm in Liverpool
called Quinn Melville. She has only practised crime since she qualified. She is a duty solicitor and a higher
rights advocate, although she chooses not to use that qualification. She appears in court on a day to day basis.

Part I: Evidence of Zoe Gascoyne (CLSA)
(1) A broken criminal justice system
You are obviously looking at issues in relation to Access to Justice. There is a strong
feeling at the moment, mainly from a practitioner’s point of view, that the criminal
justice system is on its knees, that it is broken. That is the consequence of a number
of factors, as those of us inside the system see it. Outwardly it is more difficult to
see because of course the criminal justice system isn’t something that people access
by choice. You either access it because you are arrested and you’re there as a
defendant, or you access it because you are there as a victim. Very few people
would choose to be either of those. At the moment it is doing a disservice to
everybody who comes into it unfortunately, be they victims or defendants, whether
vulnerable or otherwise, or be they people who have been wrongly accused.
The entire system probably needs to be looked at again. There are too many things
going on in terms of people trying to achieve things that simply aren’t going to work
within the current state of the system. We have people coming up with initiatives
trying to modernise the criminal justice system which in effect are acting as sticking
plasters. They are not going to change anything until you actually deal with the
problems that we have within the system.
The problems that we have within the system are tenfold. They range from
problems within the police force, problems within the Crown Prosecution Service,
problems with probation, problems within the prison system. Legal aid has
obviously been a huge problem, and it is the thing that we concentrate on mostly
because it’s the thing that directly affects us, but its knock-on effect is massive.
(2) Over work and under pay for criminal legal aid lawyers
It is definitely fair to say that for a number of years the criminal justice system is
being underpinned by good will, because the majority of people who go into criminal
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legal aid work do so because it’s a vocation. They don’t do it because you earn vast
amounts of money because you certainly don’t. It’s offensive when we read reports
in the Press of what people think fat cat lawyers do in criminal legal aid work because
the fact is they just don’t. It’s hard work, it’s 24/7, I don’t know any criminal lawyer
who isn’t available 24/7. I am available on the phone continually. I have three
young children. This is something we have to do if we choose to go into criminal
law. It’s an area where there hasn’t been any increase in pay – and I’m sure other
people have mentioned this – in the last 18 years and then we’re faced with cuts.
(3) The recent issues over criminal legal aid contracts
You may or may not know that we were told that we were going to receive a 17½%
cut which was huge. That was going to be done in two stages. It was a decision by
the then Lord Chancellor, Chris Grayling, who decided that in order to help the
market cope with the cuts he would bring in enforced consolidation. That was what
led to the two-tier issues and the contracting issues that we had. It was never going
to work. Those who work in the profession knew that it wasn’t going to work, and
we’re now in a situation where we do appear to have a Lord Chancellor who is
fortunately listening to some extent and is choosing to engage with us which has
certainly been more positive. But these are things that need to be looked at, they’re
not going to be things that are going to be changed overnight.
We have people constantly working on new initiatives to try and make our criminal
justice system better, such as better case management and digital case
management. You can’t put systems like them in until you get the basics right. The
problem with the criminal justice system at the moment is we don’t get the basics
right, so there are problems right from the point of arrest upwards, and if they start
off on the wrong foot they carry on, on the wrong foot.
(4) Some contemporary problems
We have problems in the CPS. They can’t cope with the workloads that they’re given
and cases aren’t properly prepared. This does a disservice to everybody. When you
put in something in place like case management, what happens is that if you have
better case management and you are told that by this date you must do X and by
that date you must have a plea, it forces false results because people then become
focused on what the result is, as opposed to whether actually justice is being done
or not. I think that is very concerning because that leads on to a different problem
which I see as being a problem at the moment which is the judiciary. What’s
happening in terms of what the Ministry of Justice (MoJ) are doing now is that they
are removing the independence of the judiciary, who are now being judged on the
basis on how quickly they can get cases through the system, how quickly they can
get pleas in.
You can’t do that with individual cases because each case within the criminal justice
system is complicated. Now I don’t say for one minute that cases should just be
allowed to drift on, but there are times in every case when somebody needs to be
able to stop and say
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“Actually, do you know what? We can’t pigeon hole that case into the 28day time limit”.
Judges aren’t being allowed to have that freedom of being able to look at a case and
say that this case just isn’t going to fit into that timetable. What’s happening is that
they are given these initiatives by the MoJ, and they are told that this is what they
must deliver, and unfortunately our justice system now focuses more on filling in
forms and ticking boxes more than it does in obtaining justice, and this does a huge
disservice to everybody.
It does a disservice to victims because what you will find is… In one of the very first
cases that I did under the Better Case Management System, we had a case where
we had to take instructions very, very quickly from a lady on a complicated
matter. She had never been in trouble before, but we are under pressure –
“There needs to be a plea today because this initiative is coming in – you
will enter a plea.”
The allegations in this case spanned over a period of 5 years. As it happened we
went to the Crown Prosecution Service and we said:
“Listen, the instructions we can get to date on the paper work that we were
provided with, shows that this lady accepts guilt in relation to this particular
matter over a 2-year period.”
Historically the Crown Prosecution Service would have said:
“OK, thanks very much for that. We’ll go away and look at it against the
evidence we’ve got.”
They didn’t do that because the concern is that we must get the plea in. They
instantly said “yes”.
Now is that justice? It might well be, and I would say that it was a fair result for my
client because her instructions were just that she was guilty for that period, but if
she had not been guilty for that period and been guilty for the full five-year period,
it’s not justice. The Crown Prosecution Service is literally folding because they don’t
want to go into Court to have to say to the Judge:
“Do you know what, your Honour, we need more time on this.”
Judges are under pressure from the MoJ. They say we have got to have a plea: we
must move on. Their independence is being removed.
We can’t have the criminal justice system run on box-filling and form-filling:
“We have got to have a plea”.
There are young, vulnerable people in the system.
There are huge problems in getting experts. The rates are appalling. We have to
take cases back to court and say we can’t get an expert. We have to have one, but
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there is no one in this field who will do a report for the money on offer. That’s not
justice. The defendant needs a report but is denied one because of the situation we
are in.
Because we can’t get a report and have to report back to court, the timetable is out
of the window.
If the issues were identified at the start on a more holistic basis, it would be
better. Judges could utilise their independence. The judge could say that the case
won’t fit into this timetable and that he isn’t concerned with the MoJ.
We need to revisit these things. It is no good having better case management
systems when the system is fundamentally broken. It has got to be put right from
the bottom. The police and the CPS are under-funded. There are constant shortcuts
right across the board. The knock-on effects affect victims as much as the
defendant.
The Legal Aid Agency [LAA] needs to be completely looked at. The cost to the
taxpayer is just enormous. The waste of taxpayers’ money ploughed into the twotier system was quite absurd. It would be better to put this money back into the
system to try and get fundamental things right. This is not happening.
Legal aid lawyers are not fat cat lawyers. They don’t listen to what we say. We are
not in it for the money. We do it because we feel so strongly and passionately about
justice. We can’t be said to be self-serving.
Our engagement with the MoJ is good now. We have regular meetings and
workshops. There has been a U-turn. They have found it is probably better to
listen. They are listening, and are engaging with people who are in court day in and
day out, being shown the problems caused by every element of the system, by
people who are concerned with the criminal justice system.

Part II: Evidence of Jonathan Black (LCCSA)
(1) Funding issues
I want to speak about funding issues in a broken criminal justice system: not only
within the court system, but in the police and CPS as well.
A girl of 15 detained in a police station for nearly 24 hours
Last week I was night duty solicitor between 11 pm and 8 am, in the North London
scheme. I was called out at 11.30 pm. A 15-year old girl had been in custody since
1 pm, for an alleged credit card theft. She had not been questioned. Her mother
would not come to the station, her father could not be contacted, and her
grandmother could not come, either. Social services were contacted at 11 pm, and
said that she must have a lawyer first. Then they couldn’t get anyone to come to
the station until the morning. So she was interviewed next morning. She had a
perfectly reasonable explanation. There was nothing in the allegation and she was
released.
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It is not acceptable that we are tolerating a situation like this. It is not justice., and
currently other players in the system have no access to justice.
(2) Solicitors’ police station duty schemes
Criminal contracting came in just over 20 years ago. PACE introduced a solicitors’
advice scheme in police stations. Solicitors needed an incentive to go to the police
station when they got a call from a custody sergeant. Nobody wanted to do it. It
was not glamorous work.
Solicitors were then incentivised to do the work by relatively generous hourly rates,
higher rates for evenings and weekends, and different rates for different types of
offence. There was an enhanced rate for murder cases, for which a solicitor would
be paid properly. This meant that quality representation was provided for those
who were most at risk and in need of proper representation. People were being
paid properly, and were enabled to take time for the task and ensure proper
disclosure.
Things improved still further after the Cardiff Three case.63 Accreditation was
introduced to prevent a re-occurrence of the problems in that case. Quality
representation was always to be key.
The duty solicitor scheme was seen by some as a means to an end. Newly qualified
young solicitors wanted to achieve duty solicitor status for their self-respect, if
nothing else. They had autonomy over their cases and could decide how they were
run, and they were not at the beck and call of supervisors.
Another problem arose from the deregulation of higher education and the opening
up of colleges of law. Firms recruited graduates without training contracts. The
firms were encouraged to maximise their income, and these graduates constituted
police station fodder. They were given a certain amount of training in what to do.
From 2008 onwards there was an attempt to control the cost of police station
payments by introducing a fixed fee scheme. This was not welcomed by the
profession. Corner-cutting took place to minimise the time spent in the police
station, so as to balance off the hours of dead time. The fixed fee constituted a
reward for getting in and out of the police station quickly. When the police messed
you about and forced you to wait several hours, you might be too far from your
office to go back to it, and this constituted dead time. You might have to wait all
night for an appropriate adult.
This swings and roundabouts system didn’t do justice any favours. In making savings
in one place, they were running up costs elsewhere, as a National Audit Office report
made clear. Mistakes were being made elsewhere as a result of cuts in justice.
(3) Fees for representation in the magistrates’ courts
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On an appeal in 1992 against a conviction for murder, the interview tapes were listened to for the first time
and the Lord Chief Justice (Lord Taylor) said of the interrogation of one of the appellants that “short of physical
violence, it is hard to conceive of a more hostile and intimidating approach by officers to a suspect”. This had
not been apparent from the transcripts used at the original trial and retrial.
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Then there were the changes to remuneration for magistrates’ court
representation. In the early 1990s a fixed fee scheme was introduced. Lawyers
were encouraged to reduce the number of hearings required in each case.
In 2008 fees for travelling and waiting, whether to or from court or police station,
were removed. The polluters were not the professionals. The inefficiencies Zoe
talked about impacted on our ability to work these cases properly – and their
profitability.
Widespread centralisation and closure of courts are not a new thing. The number
of courts has been reduced in the Westminster area, where there used to be five
magistrates’ courts when I started. In North London there used to be seven, and
there are now two. There is now a huge cost-driver for firms to minimise the time
spent in court. Solicitors are not paid for travelling or waiting. The problem is even
huger outside urban areas, where solicitors and their clients may have to travel long
distances– and to meet the cost of travelling themselves.
(4) Means-testing for legal aid in criminal courts
Means-testing has been introduced for legal aid in the criminal courts. I’m not
convinced it has achieved its end. The incident when a Premier League footballer
received legal aid on a charge of spitting on a football pitch received a lot of
publicity.1 Means-testing is still a complex process in the magistrates’ court. There
is a strong argument for adjourning cases while the complexity of an individual’s
means is being collated and put before the LAA. This involves a huge
bureaucracy. Costly adjournments themselves carry a high cost. The wastage
hugely counter-weighs the savings derived from denying legal aid in magistrates’
courts. The fee is £220 for a guilty plea or £360 for a trial. Not a huge public outlay,
and it is mired in the cost of adjourned hearings.
And under s 36 and s 38 of the Youth Justice and Criminal Evidence Act 1999 the
courts will appoint a lawyer on private fee rates to represent an unrepresented
defendant for cross-examination purposes. He will submit a bill of £400-£600,
properly billed and claimed.
(5) Means-testing in extradition cases
Another issue concerns means-testing in extradition cases, which go to the
Westminster Magistrates’ Court. Typical clients include many East Europeans for
whom a European Arrest Warrant has been issued for a minor crime in their home
country. Most of them are not passported for benefits. As painters/decorators
they earn cash, and it is often impossible to get proof of their earnings if they are
remanded in custody. So they are remanded week in and week out. Some of them
can employ a lawyer privately, but often they are within the criteria for legal
aid. They need to provide proof of what they earn, but there is often a language
barrier and an interpreter cannot be provided unless there is legal aid. You should
seriously consider removing the means test for extradition cases. Many of these
cases reach a final hearing and then have to be adjourned while the legal aid position
is sorted out.
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(6) The constraints on submitting “no case to answer” at an early stage
Committal proceedings were abolished in about 1998 for indictable only cases which
were transferred straight to the Crown Court. You can only submit “no case to
answer” at the case management stage in the Crown Court. This is seldom done. It
was a useful tool in the past. Prior to this change these cases were challenged in the
magistrates’ court. Now all “triable either way” cases are transferred immediately
if the magistrates decline jurisdiction or if the defendant elects Crown Court
trial. Now there are Plea and Trial Preparation hearings when there is often only a
limited opportunity to make a challenge. We are required to enter a plea at a time
when there has been minimal disclosure of information. As a result, we can only
submit “no case” when the case is proceeding towards trial. There would be huge
costs savings if the prosecution evidence could be challenged at an early stage.
(7) Fewer erroneous charging decisions
There is a need for joined up thinking at the police station stage. When the CPS
review a case after the defendant has been bailed, we can’t make
representations. If we could, there would be far fewer erroneous charging
decisions. We should be allowed an appropriate input.
(8) Fixed fees for representation at court
We have had fixed fees since 2008. Some are so derisory that solicitors won’t take
the cases on. We have made representations to the Law Society about this. For
lower end cases with significant penalties such as Actual Bodily Harm, harassment
or burglary, the fixed fees are so low that people are turning their back on
them. This causes huge access to justice problems. It may be that the factory firms
are piling them high and selling them cheap.
One size doesn’t fit all for these types of claim. There may be language difficulties
or the client may be mentally ill. Then there are specific London difficulties, such as
the transient nature of our client base, language problems and wider mental health
issues.
Part III: Discussion
Zoe Gascoyne commenting on Jonathan Black’s statement:
There is becoming a dangerous inequality between the length of time the police and
the CPS are given to investigate cases and the length of time the defence team is
given to prepare the defence. The defendant’s lawyers have no input until their
client has been charged. At court we are expected to enter a plea as soon as we get
there: indeed, we are having to indicate on a form at a very early stage whether our
client pleads Guilty or Not Guilty. This presents all sorts of difficulties. The solicitors
are afraid of the judge, so they want to get the form filled in.
The police interview an 18-year old with special needs with no solicitor or
appropriate adult present
[ZG told a story about what had happened after an 18-year old young man with very
obvious learning difficulties, who had been statemented and was under the care of
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a consultant, had been interviewed by police on a very serious charge with no
solicitor or appropriate adult present. His first solicitor had advised on a guilty
plea. ZG said that the only evidence against him was contained in this interview
which was clearly inadmissible, but it was then too late to retract the plea or to
achieve a change in the legal aid representation, and the family could not afford
private representation. She continued:]
Our system lets people down in a horrendous way. There is a dangerous inequality
of arms. There are a number of issues here:


The quality of advice he received from his former solicitor, so that it was too
late when I saw him for the first time;



The unwillingness of the judge at the Crown Court to permit the legal aid
certificate to be transferred to my firm, so I was unable to step in to put the
case right.



As a result, the case had gone too far when I became involved. I would have
liked to step in but I was not allowed to make representations.

Question from the Commission:
Regarding the electronic systems used by the Legal Aid Agency
Response from Zoe Gascoyne:
We have many legal aid systems that are not fit for purpose. We have problems
with them. The Bravo e-tendering system was one, and the Portal (through which
we have to submit applications for legal aid funding) is another. We couldn’t access
the Portal for a long time, and it is now partially down quite often. We are told “You
need to log in for seven minutes at a time”, but if you have your client with you and
you are not being paid this is unrealistic. Huge savings could be made on the
administrative side of the LAA’s operations. We can’t afford any more cuts in fees,
as they are already derisory. We have suggested efficiencies and places where
savings could be made. The CLSA has submitted a paper, and has given many
examples of possible savings. I will submit it to you later. We want the MoJ to
continue to engage with the people who do the job.
Question from the Commission:
Regarding the problems being caused by illegitimate transfers of clients on payment
of unregulated referral fees
Response from Jonathan Black:
It is an issue. It has been a big problem for a number of years. A multi-handed case
becomes commoditised. There are fixes all round the country. Someone gets a
sniff, sees all the defendants and pretends he can act for them all.
There was a massive drugs case in the Nottinghamshire area where this happened.
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I received an approach from an Albanian interpreting agency which told me they
would give me the case if I retained them as the interpreters. I should write to the
client and say that his family had requested this. I refused to do so, and heard no
more. This is happening all over the place, and it is quite unfair.
There is also an issue about client choice. A suspect may be represented by the duty
solicitor in a relatively complex matter. The solicitor’s firm may not have the
appropriate experience for that type of case. A specialist firm then comes on the
scene, whom the client wants to instruct. There is a balance to be struck over the
right of the solicitor who was instructed first and the right of a client to choose to go
to a firm with the necessary experience.
Response from Zoe Gascoyne:
I have not encountered this problem much in Liverpool.
One solution which we have suggested to the MoJ is that if you represent two
defendants in a case, at present you are paid a single fee. Your professional risk is
greater if you act for the second defendant with no additional remuneration. There
is no reason for you to inquire in any great detail early on if there is a conflict of
interest: you will get no reward for keeping hold of the second case.
A lot of firms will tell the second defendant to go elsewhere, so that the taxpayer
has to bear two sets of fees, even though there may in fact be no conflict between
the defendants. We have suggested to the MoJ that in such a case the firm
representing two defendants should receive one and a half times the fee for a single
defendant. This would reduce people’s ability to trade these cases.
Response from Jonathan Black:
There is a lot of noise from Robin Murray at the Law Society about the need to police
the touts, and I hope that increased pressure will be put on the Solicitors’ Regulatory
Authority which often does nothing if a complaint is made.
This is not the only solution. You have Mr Fixit trying to sweep up all the defendants
for his mates. There is a need to find a solution with teeth. Under the contract the
LAA is responsible for enforcing the contract but it does nothing. The SRA has power
to do something, but they tend to do absolutely nothing about it.

Question from Bill Waddington (Commissioner):
There is now a new duty rota that has been started. The profession was warned
that it was going to get tough for ghost duty solicitors. One duty solicitor on the list
had retired to live in Spain ten years ago, but the firm benefited from his continued
presence on the list for the area where he used to work. Under the new duty rota,
they will be in trouble if such names are retained on the list and nobody has taken
them off.
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In the old days the custody sergeant as part of his job would tell a vulnerable person
who said he didn’t want a solicitor that he had to have one. Is it your experience
that this is now not happening?
Police interviews in the absence of a solicito.
Response from Zoe Gascoyne:
The police would much rather not have solicitors present. They will say that
engaging a solicitor will take too long, but if a solicitor was actively involved early
on, quite often he might proactively stop the case from proceeding at all.
I acted very recently for a woman who had been arrested for abuse of her
grandchild. This was clearly a wrong accusation, and after I had spent a lot of time
speaking to the police it was dropped. Everybody benefits from the early
engagement of a solicitor.
The police will often say that for your convenience you shouldn’t wait for a solicitor,
as it will take much longer. They are not abiding by the PACE Codes. If the custody
sergeant has identified that a suspect is a vulnerable person, he should insist on the
presence of an appropriate person at the very least, if not a solicitor. This is not
happening.
Response from Jonathan Black:
In the past transcripts of interviews were supplied to the defence team. If a
defendant is unrepresented the officer will type up a 3-line summary of what was
said.
Response from Zoe Gascoyne:
We don’t receive interview transcripts in the magistrates’ court.
Response from Jonathan Black:
We should get the tapes. The unrepresented defendant may not know that selfdefence is a defence to the charge and may not mention it. In their summary the
police will record that he admitted he assaulted the victim during an argument, and
with all the pressure for an early plea the case then proceeds to a guilty plea. The
CPS are aware of this problem.
Question from the Commission:
In the old days a judge would not allow such evidence to go to a jury if a summary
has been made up by a police officer after an interview.
Response from Jonathan Black:
This is the direction of travel. It is difficult to get a disk or a tape of an interview. If
there are going to be further cuts in representation, whether a two-tier system is
introduced or not, larger firms will be doing this work. They will be processing cases,
and you don’t get paid for listening to tapes. This is only done by firms who are
doing their job properly, but there is a danger that such firms will disappear.
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Zoe Gascoyne (in conclusion)
With constraints like the better case-management systems, there is so much
pressure on judges to proceed in a certain way. It is very much dictated by the
procedure: “28 days for this, and 28 days for that” with everything neatly in
place. Judges are put under huge pressure to make the system work, and the judge
becomes answerable as to why a case has not proceeded as it should. This creates
huge problems. Everyone is trying to make things work, but it is like putting square
pegs into round holes.
Judges should be given back their responsibility and their independence. They have
an enormous amount of responsibility and should be allowed to use it. They are
after all hand-picked for the job. Let them case-manage cases as they think the
particular case should be managed, and not on the basis of a court form or a set
timetable.
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Evidence: Society of Labour Lawyers
Date of session: 22 March 2016

On 22nd March 2016 the Society of Labour Lawyers submitted short written comments to the
Commission under four different headings – Family, The Junior Bar, Crime and Civil – which they
supplemented in their oral presentation. They then answered questions posed by members of the
Commission. They made a much fuller written submission in due course.
This summary of the evidence they gave has been set out under the four different headings.
The Society was represented by:
Catherine Atkinson (Secretary), a barrister with a predominantly civil practice;
Naomi Angell, a consultant at a solicitors’ firm and recent co-chair of the Society’s Family
Committee;
Hamer Gomershall, the Chair of Young Labour Lawyers, who is a barrister specialising in family cases;
Raj Chada, a criminal lawyer who is a partner in one of the largest legal aid practices in the country.
He was criminal legal aid lawyer of the law in 2012, and has wide practical experience outside the
justice field;
Stephen Hockman QC, a former Chair of the Society and former Chair of the Br Council of England
and Wales.

Part I: Family
Written submission:
(1) Mediation
The removal of legal aid from private family cases was designed to result in an
increase in mediation. This was understandably regarded as a better way of
resolving family breakdown and disputes where possible.
However, the policy has back-fired dramatically. Take up of mediation has
plummeted since LASPO because the solicitors who were previously providing the
legal advice and sign-posted clients towards mediation are no longer able to offer
such a service.
With access to legal advice thwarted, the Government is instead spending money
on far less effective methods of attempting to sign post people into mediation by
websites and public education campaigns.
Although there is a necessity to have a MIAMS64 certificate, before being able to
make a private law family application to court, this is often far too late in the process.

64

Mediation Information and Assessment Meetings. An authoritative website gives this advice: “If you are
involved in a dispute concerning your divorce or separation you need to attend MIAMS meetings. These
disputes could involve financial or parenting issues. These meetings, which can be held separately or together
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Legal advice is also needed later in the mediation process to give the maximum
chance of success of mediated resolution of disputed issues in relationship
breakdown by parties being confident, informed and empowered throughout the
mediation process.
The Government should reinstate publicly funded legal advice under the legal help
scheme which will have the effect of signposting more people into mediation. This
would reduce recourse and pressure on the court system. The Government should
also reinstate legal aid for representation in particularly sensitive areas of private
family law, such as where primary care of a child may be transferred.
(2) Litigants in Person
The rise in the number of LIPs is due to the removal from of a majority of private law
family cases from legal aid. The impact on the courts and family justice system is
immense, with the court system clogged and an unfair burden on judges and
magistrates to attempt a fair trial.
Cross-examination and submissions are less likely to be succinct, focused and
effective and has resulted in applicants in DV cases being cross examined by
unrepresented alleged perpetrators. In cases which are often innately emotive, this
can lead to unnecessarily stressful environments for all parties.
The cuts to legal aid in this area inevitably lead to inefficiencies in the system later
down the line. Where there are LIPs it is far less likely that the issues will have been
narrowed before the hearing or a negotiated settlement reached increasing the
number of lengthy and contested hearings.

Oral Submission:
The two points we have raised are causing huge difficulties in family law. They are
closely related. When legal aid was removed from scope for most private law family
cases, this was the largest of all the cuts made by LASPO. They have had a dramatic
impact on the family court system. Either both parties are LIPs, which imposes a
great burden on the judges, or one side is represented and the other is not, and here
the clear inequality of arms creates a real risk of injustice and also a risk that any
agreed solution achieved in court will fail to “stick”.
If LIPs are involved, there is less likelihood that they will narrow the issues and their
submissions are less likely to be succinct. There is therefore an increase in lengthy
contested cases which are clogging up the court system, at a time when cuts in court
resources are already taking place. Furthermore, victims of sexual violence are now
being cross-examined by their alleged perpetrators acting in person, which is clearly
unfair.

with your ex-partner, will be able to assess your suitability for mediation. They will also tell you about the
mediation procedure. There are only certain bodies who are certified and trained to conduct mediation
meetings and you should be sure that the mediators are of the right standard.” Accessed September 2017:
http://www.miams.co.uk/miams/
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LIPs are likely to feel frustrated and alienated from the process. This may create a
short term risk in terms of safeguarding risks for the children, or they may take
things into their own hands, with the obvious risk of unwanted consequences.
The long term effects on society are likely to become increasingly apparent in mental
health statistics and criminal justice statistics, and the poor outcomes for the family
are likely to be repeated in future generations.
Family cases are very personal and particularly emotive. They may involve people
who are vulnerable, learning disabled, people for whom English is not their first
language, or people with low intelligence or addiction issues.
Children are often not represented separately in private law children’s cases. If LIPs
are involved, the child’s voice is not being effectively heard, although judges are
aware of the necessity of this.
There are cases in which legal aid may be available for one area of the case but not
for others, which makes it difficult for the litigant to provide any effective
representation. There was a recent case involving a contested application for an
interim care order. It was alleged that the father had strangled the child and
committed domestic violence against the mother. Legal aid only covered the
application for an interim care order, but not for the application for a nonmolestation order which was dealt with at the same hearing. The father brought to
court a report by a psychologist which stated he had a very low IQ. He was unable
to convey his evidence effectively to the court or indeed to understand what he had
to convey.
The position over mediation is extremely bad. It is rightly recognized as a better way
of resolving family breakdowns wherever possible, and public funds were
earmarked for an increase in mediation following LASPO. In the event the take-up
of mediation plummeted. The Government had failed to acknowledge what the
problems would be and had failed to listen to those of us who gave evidence to
them. Before LASPO most people were being signposted by their solicitors through
legal help towards mediation early on in a relationship breakdown. This is really
important. Now there are quite expensive websites signposting people towards
mediation through public legal education campaigns. There is also a need for legal
aid for mediation if an early solution cannot be found, in order to achieve a solution
which will “stick”.
The solution is to reinstate publicly funded legal help for base level legal advice at
an early stage which would steer more people towards early mediation. If the case
proceeds to contested litigation, they will have better information on how to
conduct it.
Legal aid should be restored for quite a number of categories of cases. Examples
include:


Cases in which the primary care of a child is in issue and care may be
transferred;
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Cases where there is local authority involvement in private law children
proceedings;



Cases where representation of both parties is necessary for a just resolution:
cases involving particularly vulnerable people, for instance;



Cases involving an application to remove a child from the jurisdiction.

Questions from the Commission:
(1) Restoration of legal help in family cases & categories of family cases to be brought
back within scope
Legal help for initial advice should be restored in all family cases. Everyone needs
general legal advice at the start, with a signpost to early mediation on both financial
remedies and children’s issues.
We have identified particular categories of case which should be restored to scope
for legal aid in family cases, but there are others as well. I always look at the cost
involved in the long term implications of what is happening at the moment, which
is disastrous at every level if legal representation is not available.
There are some areas where it is clear that legal aid should be restored, for example,
cases involving the possible transfer of primary care, where there is now a clear risk
of injustice; and cases where a court requests local authority involvement, with the
possibility of care proceedings being brought at a later stage.
Vulnerable people receive legal aid on an application for interim care, but not on a
later application for the revocation of a care order.
In contact disputes, legal aid is not needed if the dispute is about the quantum of
contact, or whether contact should take place on Saturday or Sunday, but it is
certainly needed if contact is being resisted or contested, and there is resistance to
the idea that there should be contact at all.
A convenient test might be: Is an allegation so serious that it would be unjust not to
provide legal representation to defend it?
There is now evidence that more people are making allegations of domestic violence
simply to be granted legal aid at the next stage.
There is a need to bring more categories of family cases back within scope.
(2) Cross-examination by alleged perpetrator of sexual assault
There was a case in the High Court where the judge said that it would be such an
infringement of the litigant’s Convention rights if a lawyer was not present that he
would order HMCTS to pay the cost of legal representation if the LAA still refused to
do so. He was later overruled, but he focused attention on a real problem. In that
case the LAA granted legal aid under pressure. We need a similar response in all
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such case, as is already the case in crime. This should be a simple model, without
any need to fill in complicated forms.
I think it is also now recognized by the judiciary that there are other areas of law in
which legal representation is essential if justice is to be done. In the Court of
Protection, the other day a judge refused to hear applications concerned with the
detention of people without capacity unless legal representation was available to
them. At High Court level pro bono representation is stepping into the breach, but
this seems very wrong to me. As it is not often available in lower courts, it is an
unfair way to proceed.

Part II: The Junior Bar
Written Submission:
(1) Exceptional Circumstances Legal Aid
One of the safeguards envisaged by LASPO was the provision of ‘exceptional
circumstances’ legal aid, to be distributed at the discretion of the Legal Aid Agency
to avoid a breach of convention rights.
This has proved a mere ‘fig leaf’. For example, in the first year only nine children
cases were deemed sufficiently exceptional. It has been the topic of judicial ‘stand
offs’ and would be a straight forward area where expanded application and funding
would have a significant impact in the most extreme cases.
(2) Scope and Organisation of Pro Bono Work
Legal advice centres are experiencing unprecedented demands for their services,
particularly in the areas of housing and family law. Our members who volunteer in
advice centres report that while the centre would never turn away an enquirer
without offering advice on other agencies better placed to offer help, it was known
that the capacity and scope of the other agencies were also limited. It may be that
the enquirer was therefore stuck in a ‘referral loop’ of constantly being sign-posted
to other services which did not themselves have the capacity to cope.
While Legal Aid covers most legal casework in an eligible case, it is often the case
that to achieve a successful outcome, extra-legal work would be necessary. For
example, in housing-possession cases, many clients who were in arrears came to be
so as a result of not claiming benefit payments they were entitled to. To successfully
assist such clients, it would therefore be necessary to work with the client to ‘sort
out’ their benefits situation. While assisting the client with their benefits would, in
reality, often be more conducive to a positive outcome than extensive legal research
and drafting, this work is specifically excluded from scope by Part II, Schedule 1 of
LASPO. This is a straight forward reform which would make a real difference to
voluntary legal providers.
(3) Court under-resourcing
Three elements have created a ‘perfect storm’ of pressure on the courts and tribunal
system: (i) the increase in the number of litigants in person (demanding more time
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and follow-up work by the court) timed with (ii) cuts to the number of administrators
and clerks working within the courts service; and (iii) the closures and further
proposed closures of courts.
The consequences are frustrating for court users. Firstly, there are increasingly long
waits outside court – it is not unusual for a matter listed for 10am to be called in
finally at 16:30. (This is particularly problematic where the parties are distressed,
vulnerable or have young children waiting with them at court). The lack of
availability of court time also leads to unacceptable delay within proceedings. One
example involved a transfer of tenancy application in a domestic abuse/financial
remedies case at Edmonton County Court waiting seven and half months for a listing
of the final hearing (time estimate just half a day). With higher volumes of cases at
fewer court centres, the building itself becomes under pressure. It is not unusual to
have to discuss intimate and distressing details with a client (perhaps on the
proposed removal of their children, on allegations of sexual abuse, or on personal
financial details) sat on the floor of a corridor or in a stairwell because all conference
rooms are full.

Oral Submission:
Hamer Gomershall:
The arrangements for exceptional case funding [ECF] were written into section 10(3)
of LASPO when these dramatic cuts came into force. The idea was to give the LAA a
discretion over an available pot of public money in cases where vulnerable people’s
Article 6 or Article 8 rights would be prejudiced. The Government envisaged that
there would be 7,000-10,000 cases a year.
In the first year (which ended in March 2014) ECF was granted in only nine cases
involving children. As a result, parents have been struggling to represent
themselves in family cases.
We recognize that we can’t hope for large sums of money to be restored to the legal
aid system, so we would encourage you to look at expanding ECF. Look at the cases
in the last two years in which judges have been playing a key role in identifying
where it may be needed.
There have been cases where a mother has been cross-examined in private law
children proceedings by the man she said had raped her In another case, where the
father had pro bono representation a High Court judge suggested that the Courts
Service should pay for his representation if legal aid was not available, because he
could not try the case justly if he was not represented, and judges would be
compromised if they had to take an active role in conducting the questioning of a
particular party.
As Chair of Young Labour Lawyers, I know of the large amount of pro bono work
which particularly junior barristers and solicitors are now doing. It forms part of our
career development and in that sense it is very useful, as we can gain experience
from it. We can contribute a lot, but we have to be careful not to stray outside our
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field of expertise. I am concerned about the idea that every lawyer can dabble in
every area of law, regardless of their specialism. Some areas of law need specialist
lawyers. Volunteers at a Law Centre may have cases involving allegations of
domestic violence and the need to apply for an emergency injunction the very next
day. Legal aid is now available for most, but not all, domestic violence cases, but
not everybody knows this. There is a need for some kind of organizational structure
which identifies which clients are eligible, where they should be referred to, and
when not to do pro bono work for them.
The Court of Appeal recently directed the need for another look at the rule that legal
aid should not be available if there had been no incident of domestic violence in the
last 24 months.
Finally, we are hearing about the need to modernize and invest in technology, to cut
court costs and help to improve efficiency, but how will this work in family
law? There are a lot of LIPs. Will they have ready access to the Internet? There
would be a need for Wi-Fi, but no family court in the London area possesses it.

Questions from the Commission:
(1) Online Courts
Anything that makes good use of technology is a good idea. It is just a question of
practicalities. There must be safeguarding measures for different litigants: many are
vulnerable people.
(2) ECF
Recently judges have been saying that various situation are incompatible with the
Convention. Ultimately it is an argument about Convention rights, but who is going
to make that argument to the LAA?
There are cases where the voice of the child needs to be heard. There has recently
been an increase in ECF grants in children cases. We don’t have the latest figures
but Richard Miller of the Law Society says that it is not a vast increase. It is still
massively cumbersome to fill in the forms. If a pro bono lawyer is involved in the
Court of Appeal when the judge says that ECF legal aid should be available, then
he/she can complete the form.
Only the other day in a magistrates’ court the local authority was asked to attend,
because the parties had been screaming at each other. It was the fourth hearing,
and the magistrates and their legal adviser all considered that a lawyer was
needed. The additional cost of all these hearings was bonkers.
We are trying to make the best of a very difficult situation in the reforms we suggest,
because we can’t see any possibility of an increase in funding big enough to restore
all family cases to scope. I would like to abandon the current rules completely. It is
so difficult to obtain ECF today – it’s a terrible situation. The word “exceptional” is
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a misnomer if you look at the criteria set out in Gudanaviciene.65 We are talking
about cases where there is now no equality in arms and no justice. They are not
exceptional.
(3) Legal aid lawyers in criminal courts
I have a lot of peers who won’t touch criminal legal aid work with a bargepole. The
situation is very worrying. The Bar Council says that it costs £117,000 to qualify as
a barrister. You then get a pupillage award of £12,000 for that year. After that you
have several years of earnings at under £25,000. You have to have private wealth
now to go into legal aid criminal work. There is the same situation in the Court of
Protection, although it is not quite so bad. There is a pool of talent which is not
coming into this work.
It is hard to express how financially difficult it is for young entrants to the profession
to survive at this level. Few from a state school background are entering this part
of the profession because of the huge cuts. The position is far worse than it is in
comparable professions like nursing or teaching or other standard professional jobs,
let alone medicine. We would be happy to compose a piece for you about access to
the profession.
(4) Pro Bono Work
Law Works or the Bar Pro Bono Unit could tell you what is going on. You need to
receive submissions from them. There is a lot of enthusiasm for pro bono work from
City lawyers, but they are not necessarily qualified to advise in family or housing
cases, for example, and pro bono representation is never going to be an answer.

Part III: Crime
Written Submission:
(1) Criminal justice as an essential public service
Currently only 24% of the public think the justice system is fair and transparent and
63% believe that access to justice is not affordable to all.
The system requires change in attitude across Government and beyond so that the
justice system is given the same value as health and education. Criminal legal aid is
vital in delivering that access to justice.
A properly functioning criminal justice sector should prevent cases coming to court
unnecessarily and helping cut costs.
Criminal legal aid plays a significant role in demonstrating the fairness of our courts
in upholding the rule of law, which itself helps attract international litigation and its
economic contribution.
(2) Criminal justice is not an island

65

Accessed September 2017: http://www.bailii.org/ew/cases/EWCA/Civ/2014/1622.html
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Criminal justice cannot be viewed in isolation. There must be an overarching
strategy. For example, police investigation and CPS prosecution are in need of
reform to ensure they are more efficient which would have significant benefits for
our courts in saving wasted time.
Criminal appeals and the work of the Criminal Cases Review Commission must be
properly funded to ensure the system is working properly and address miscarriages
of justice. Investment in getting it right the first time will save costs in the long
term.
Addressing the underlying causes of criminal behaviour is as important as punishing
and rehabilitating those convicted of crimes. If an offender is properly convicted
but receives no rehabilitation, their sentence is not a good use of public money.
(3) Reform
Court time, like operating theatre time, should be ‘Golden time’. The criminal legal
aid system should reward efficiency and early preparation, rather than paying lipservice to the criminal procedure rules.
The Ministry of Justice should look at innovative pilot schemes as alternatives to
prosecution for low level acquisitive offending caused by drug addiction. This could
take the form of problem-solving courts.
Take under-18s out of the Crown Court except for the gravest cases where they are
jointly charged with an adult.
A simple efficiency would be to prevent unsuccessful private prosecutors from
recovering their costs from central funds. Furthermore, short-term investment to
fully digitalise the criminal justice system would lead to medium and long-term
savings.

Oral Submission:
Raj Chada:
We reiterate that legal aid is an essential public service, not a commercial entity. No
other public service would tolerate this type of criticism:
Currently only 24% of the public think the justice system is fair and transparent and
63% believe that access to justice is not affordable to all.
87% of people working in the legal sector consider that it is unaffordable. They
believe that you will obtain a different result if you are able to pay for your
defence. This is unacceptable.
Criminal legal aid cannot be viewed in isolation. It must be regarded as part of the
criminal justice system. I have worked in the health service and in a local authority
and other public services. The criminal justice system is incompetent and
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inefficient. It is the worst of the public services I have worked in. It is very badly
planned. There is no over-arching strategy.
It is very good that court papers are now to be accessible digitally, but the
digtalisation does not extend to the defendant in custody. They forgot about
him. Here the burden of cost is being shifted to the defence with no additional
recompense. Recently we were served with 10,000 pages digitally, and we tried to
get a laptop for our client in prison so that he could view them. We were told that
there were insufficient resources to fund this. There seems to be a lack of joinedup thinking about the criminal justice system as a whole.
The CPS has been a failing institution for a number of years. We have to face up to
that. Often you receive no response if you write to them. Five years ago as a
defence lawyer I would have said that it was the CPS who should receive more
funding. Today defence services are equally overworked and under-resourced. –
pretty much as badly as the CPS. This is a real problem. You cannot prepare a case
properly if the CPS does not respond to your correspondence.
There should be a statutory body to try and bang heads together, like the Youth
Justice Board, with over-arching responsibility for the criminal justice system.
Efficiency savings elsewhere would allow more money to be put into criminal legal
aid. Court time should be regarded as golden time.
In the NHS, the emphasis was on ensuring that the most expensive NHS resource –
the operating theatre – was used efficiently and only for operations. Now people
think of the trial as the most important part of the process. But today preparing for
trial takes place at the last minute. We should reward early preparation more
generously. This used to be what happened. People were paid properly for
preparation prior to committal at the magistrates’ court stage, so that less
preparation was needed for the Crown Court stage.
The “polluter pays” principle should be applied. Today if there is a delay or an
adjournment there is no incentive for a legal aid lawyer to hold the other side to
account for non-performance of a court direction.
If criminal justice were looked at in the round, we wouldn’t have issues being
considered in self-contained silos without considering their effect on legal aid
expenditure. I do believe we are at a tipping point in relationship to criminal legal
aid. When we prepared this submission, one of our colleagues who contributed to
it was still working at case preparation at 3 am in the morning. This is a normal
pattern. It cannot go on. Excellence and people’s liberty is being
compromised. The workload is simply too great. We are as keen as anyone to
eliminate the inefficiencies.

Part IV: Civil
Written Submission:
(1) Personal injury case management
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Our members were keen for the personal injury practice area to be covered by this
Commission. It is an area which faces severe challenges and many Claimants will be
unable to get justice for injuries caused by tortfeasors. Simple reforms could make
a huge difference. A vast majority of personal injury cases settle before coming to
court. However, procedural rules require significant case management at the early
stages of litigation. Instead, the rules should delay such measures, to save costs, to
allow settlements to take place.
(2) Articles 6 and 8
Whilst pressure on the Government should come from all directions, it is worth
noting that the courts have made considerable progress in confirming that there is
a right to legal aid under ECHR and the Charter of Fundamental Rights. This should
be recognised in the discourse on justice issues.
(3) Community Legal Service
The challenge faced to ensure access to justice is not a new phenomenon. The
Commission may wish to revisit the Access to Justice Act 1999, which provided for
the community legal service and the creation of so-called community legal service
partnerships up and down the country.
(4) Insurance
The Commission should consider a system of compulsory insurance – before the
event cover – in respect of legal costs. There should also be a review of the range of
cases to which one way costs shifting may apply.

Oral Submission:
Stephen Hockman:
I want to address three systemic problems.
First, the 1997 Labour Government introduced the criminal defence service [CDS]
and the community legal service [CLS] in the 1999 Access to Justice Act. I suggest it
would be good to look back at the intention behind the CLS and how it was set up. It
was not a complete success, partly because it was too ambitious. It set up locally
managed administration for civil legal aid, which provided services based on local
need. There were CLS partnerships up and down the country. At least they
provided the seeds of a good idea. If you felt able to recommend a new service of
this kind, you would at any given level of provision be able to make allocations of
the available resource that were more responsive to local needs. It is well worth
revisiting.
Secondly, the courts are now talking about these problems. They are declaring what
the law is at present. Lord Dyson in Gudanaviciene66 was talking about ECF, but the
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See above.
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context of his remarks is less important than what he actually said. In para 46 he
made five points:


The Convention guarantees rights that are practical and effective, not
theoretical and illusory in relation to the right of access to the courts;



The question is whether the applicant’s appearance before the court or
tribunal in question without the assistance of a lawyer was effective, in the
sense of whether he or she was able to present the case properly and
satisfactorily;67



It is relevant whether the proceedings taken as a whole were fair;68



The importance of the appearance of fairness is also relevant: simply
because an applicant can struggle through “in the teeth of all the
difficulties” does not necessarily mean that the procedure was fair;69 and



Equality of arms must be guaranteed to the extent that each side is afforded
a reasonable opportunity to present his or her case under conditions that
do not place them at a substantial disadvantage vis-à-vis their opponent.70

These are quite sensible principles, and LASPO was supposed to be based on
them. If they are applied, you can then have satisfactory access to justice. We hope
you can build on them. Para 56 is also relevant.71
There is a case on a related issue that is going to the UK Supreme Court.
How can we give effect to what Lord Dyson said?
Thirdly, if one is addressing access to justice issues when resources are very limited,
legal aid can’t be the only answer. We used to think it was, and if only it could be
extended to tribunals, all would be well. This simple solution is no longer available.
There are two issues I would ask you to consider:
Before the event insurance should be extended more widely. Should it be
compulsory, as with public health for which we pay through our taxes? It would be

67

Airey para 24, Steel and Morris para 59. Both accessed September 2017:
http://www.bailii.org/eu/cases/ECHR/1979/3.html; and http://www.bailii.org/eu/cases/ECHR/2005/103.html
68
Airey para 24, McVicar para 48 and Steel and Morris para 59. Accessed September 2017 (McVicar)):
http://www.bailii.org/eu/cases/ECHR/2002/436.html
69
P, C and S para 91. Accessed September 2017: http://www.bailii.org/eu/cases/ECHR/2002/604.html
70
Steel and Morris para 62. See fn 67 above.
71
“It can therefore be seen that the critical question is whether an unrepresented litigant is able to present his
case effectively and without obvious unfairness. The answer to this question requires a consideration of all the
circumstances of the case, including the factors which are identified at paras 19 to 25 of the Guidance. These
factors must be carefully weighed. Thus the greater the complexity of the procedural rules and/or the
substantive legal issues, the more important what is at stake and the less able the applicant may be to cope
with the stress, demands and complexity of the proceedings, the more likely it is that article 6(1) will require the
provision of legal services (subject always to any reasonable merits and means test). The cases demonstrate
that article 6(1) does not require civil legal aid in most or even many cases. It all depends on the
circumstances…”
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a perfectly logical element of civilised society. Then you can bring or defend claims
when necessary. Even if it is not mandatory, there should be intensive scrutiny of
how to promote its widespread use. I know someone who used BTE insurance to
fight off a builder’s claim which she could not have afforded to defend without it.
There is another dimension to the same problem: our system for the awarding of
costs. In environmental cases the Aarhus Convention is influential. In a nutshell,
the cost-shifting rule has been modified. The system is close to Lord Justice
Jackson’s suggestion of one-way cost-shifting. It protects claimants from the
excessive risk of adverse costs. Currently it is almost inevitable that the loser is
ordered to pay the winner’s costs. Some adjustment to the cost-shifting rule would
make a huge difference. This is the biggest deterrent for a claimant.
These two measures would help to improve access to justice whatever is done on
legal aid.

Question from the Commission:
(1) Personal injury cases
In personal injury law there is now too much emphasis on trying to case manage
from the start. It imposes a huge burden upfront. The reality of personal injury
cases is that most of them settle. Costs budgeting is very expensive, and judges
think that it is a waste of time. The focus should be on trials. This would save costs,
and the current attempt to micro-manage all cases has the opposite impact. We
recommend costs guidelines that should be applied at the end of a case. In the fast
track even if liability is admitted the cost of experts is such that most solicitors won’t
take these cases on because they suffer a net loss at the end. An increase to £5,000
in the small claims track will decimate access to justice in the vast majority of these
cases.
There is no evidence for the so-called compensation culture. There is a PR battle to
be won here. If you have good guidelines on costs, you can put the threshold quite
high for anyone wishing to be treated outside the guidelines. There are some
straightforward changes that can be made. If time and money can be spared on
costs budgets, that would be a good thing. Most cases settle before trial anyway.
Most personal injury cases are simple. The issues are not very complicated and
there is no need for an expensive driver to identify the issues before trial. One could
dispense with a lot of the current case-management procedures in those cases.
(2) Employment law
On employment law, there is a quick summary of our position on page 51 of our
book Law Reform 2015. Everyone will know the devastating effect of Employment
Tribunal fees.
(3) Exceptional case funding
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You should listen to evidence from lay people who desperately need legal help and
at present find it much too difficult to apply for ECF. There is certainly a need for
better guidelines, and we will go away and think about this.
Many people don’t have lawyers. They are in no position to fill in complicated forms
for the LAA. Some don’t speak English. Some may not use the Internet. There
would be a lot to be said for judges to take the initiative, as they do today in the
higher courts. If a judge has a LIP in a case, and there is a need for him/her to have
legal help if they are to have effective access to justice, the judge should be the one
to set the application for ECF in motion.
Between 1949 and 1999 we had a legal aid system in which there were clear criteria
for eligibility and a system for cost-shifting. There was statutory protection for
legally aided claimants. There would be no order for costs against a legally aided
party except in exceptional circumstances.
You could return to that system. BTE insurance should cover your “own client”
costs, and for the risk of adverse costs if you lose, you should replicate the old
arrangements for non-payment of the other side’s costs. It would not be perfect,
but this model shows that the problems are not quite as insoluble as some people
like to suggest.

Question regarding the Public Law Project’s detailed knowledge of ECF applications; the
need to obtain more information about BTE funding; the presence now of so many underfunded organisations, including social workers, lawyers working ridiculous hours, and a
number of them at the limits of their tether; and the quality of decision-making by the LAA:
I think the LAA should be separated from the MoJ. The LAA is just another failing
agency, and is just added to the pile of failing agencies. It needs a radical
overhaul. It was riding on the coat-tails of political interference in the debacle of
the litigation over procurement in the criminal legal aid tenders.
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